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The Petitioner prays that a Writ of Certiorari issue to review 
the final judgement of the Court of Appeals of Maryland in the 
above case, affirming the judgment of the Circuit Court for 
Worcester County, as expressed in that Court's "Opinion and 
Order of Court" dated August 3 1 , 1970, in which the Worcester 
County Court sustained the Demurrers of the Defendants to the 
Bill of Complaint, and thereby ruled that the State of Maryland 
could divest itself of fee tit le to submerged lands under tidal 
waters within the State. 

In affirming, the Maryland Court of Appeals went further, it 
is respectfully suggested, than the Worcester County Court had 
gone, and shut its eyes and stopped its ears to the current 
progressive destruction of the environment which is going on 
everywhere, and as to which this case is a blatant example. The 
court found that the Petitioner suffered no injury from the 
filling of Maryland wetlands, the destruction of the lowest link in 
the aquatic food chain, the loss of ecologically important 
marshlands, the destruction of various species of fish and plant 
life, of recreational areas and places of beauty, of areas of repose 
and esthetic enjoyment; and that, therefore, she had no standing 
to sue. 

CITATIONS TO OPINIONS BELOW 

The Opinion of the Court of Appeals of Maryland is reported 
at — Md. — , At l . 2d , and is set forth in the 
Appendix hereto, at pp. 1A to 6A 

The opinion of the Court of first impression, the Circuit 
Court for Worcester County, is set forth in the Appendix pp.1 A 
to 6A In that opinion, the Circuit Court for Worcester County 
refers to its opinion in a case called Chancery No. 8935. 
Larmaru Board of Public Works later decided i n — M d . — , on 
May 10, 1971 
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JURISDICTION 

The final judgment of the Court of Appeals of Maryland, the 
Court of last resort of that State, was entered by way of filing of 
the Mandate of the Court, on May 12,1971.i 

Jurisdiction of this Court is invoked pursuant to 28 U.S.C. 
1257 (3), there having been asserted below and claimed here, 
denials of rights) priveleges and immunities secured by the Fifth, 
Fourteenth and Ninth Amendments to the Constitution of the 
United States. The highest Court of the State of Maryland, in its 
decision, ruled upon these said matters of denial of rights, 
priveleges and immunities unfavorably to the Petitioners. 

1. Al though it is believed the practice has always been to 
measure the elapsement of t ime for f i l ing this Petit ion from the 
f i l ing date of the Mandate of the Maryland Court , i t is believed 
counsel for Maryland Marine Properties, Inc. may argue that the 
f i l ing of the appellate Court 's Opinion amounts to f inal 
judgment. This is not so, it is respectfully argued. 

Rather the mandate is the f inal Judgment; the Opinion of 
Court is but an Order nisi. See Marx v Ensor 146 Md . 603, 605, 
sjtating jur isdict ion is not reacquired by a lower court unt i l 
issuance of the Mandate. 

See also CJS App. & 
Err.1958 at p. 529, at f tn t . 8 and 8.5 and 9 including pocket-part, 
c i t ing, for example, Duval v Duval 291 sw 488; Mueller v 
National Hay 258 sw 7 4 1 ; stating that final judgment only 
occurs on f i l ing of the Mandate in the lawer Court—a t ime even 
later than f i l ing of the Mandate in the Appeals Court . To the 
same effect Berger v Leposky 103 so2d 628 (Fie.), Coutsre v 
Lowery 177 a2d 371 (Vt.) and Durwood v Dubinsky 361 SW 2d 
779. To the same effect is the fact that by common practice in 
Maryland, Mot ion for Rearguement may by, and in fact 
frequently is, f i led after entry of the Court 's Op in ion , but not 
after entry of the Mandate. 
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QUESTIONS PRESENTED 

Al l of the questions presented seek determination of 
the reach of the Federal Constitution in protecting 
a citizen's property, or civil liberties right in the 
maintenance of a viable environment. 

1. Did the alienation of wetlands by the Board of Public 
Works of Maryland, and dismissal of the Bill of Complaint below 
amount to a taking of property of the individual Plaintiff, or of 
the class which she represents, without Due Process of Law in 
violation of the Fourteenth and Fifth Amendments to the 
United States Constitution, and in violation of the Ninth 
Amemdment to the United States Constitution, all as applied to 
the States by the Fourteenth Amendment? 

Are submerged lands covered by navigable waters alienable by 
the State, or inalienable as part of the jus publicum?\s the jus 
publicum an integral part of the sovereignty of the state, which 
the State cannot divest itself of without a constitutional 
amendment? 

Are they inalienable under a trust theory generally? 
Are they inalienable under a trust theory under the 

circumstances alleged in the Bill of Complaint in this case? 
2. Did alienation of these lands under the circumstances 

alleged in the Bill of Complaint violate the Fifth and Fourteenth 
Amendments, or the Ninth Amendment, to the Constitution of 
the United States. 

3. Are submerged lands flowed by tidal waters inalienable 
under the Maryland Constitution and the Common Law of 
England which is in effect now in Maryland; or under Article 6 

of the Declaration of Rights of Maryland; was not the failure of 
the Maryland Court to recognize properly the existence of the 
Common Law as set forth by the Petitioner, a denial to her of 
Due Process and a violation of the Fourteenth, Fifth and Ninth 
Amendments to the United States Constitution, as applied to the 
states by the Fourteenth Amendment? 

4. Are individual inhabitants of the United States to be denied 
a right to complain in their courts of deprivations of property 
rights of the most fundamental nature possible, namely, 
property in an enviroment which is livable, simply because 
that preoperty interest is shared in common with 210,000,000 
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other Americans, and the individual interest of each may thus 
be denigrated by a court, such as the Maryland Court, which 
stated that the remedy was not with the Court, but with the 
legislative branch of the state government. (Last sentence of the 
Maryland Opinion.) Is not such a reading of the "standing" 
question a denial of Due Process under the Fourteenth Amend — 
ment? 

5.1s the contention of the Maryland Court of Appeals that in 
environmental suits, in order for an individual citizen to sue, he 
must have "a special interest, different from the general interest 
of a member of the public," a denial of Due Process or Equal 
Protection of the laws, when the citizen seeks to reclaim, as here, 
ecologically important lands which have been given away to real 
estate speculators and developers by a state agency? 
CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

The case involves the following: 
1. A portion of the Fifth Amendment to the Constitution of 

the United States: 
"No person shall...be deprived of life, liberty, or 
property, without due process of law;..." 

2. A portion of the Fourteenth Amendment to the 
Constitution of the United States: 

"No state shall...deprive any person of life, liberty, or 
property without due process of law;... nor deny... 
equal protection of the laws..." 

3. The Ninth Amendment to the Constitution of the United 
States: 

"The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage 
others retained by the People." 

4. Article 78A, Section 15 of the Annotated Code of 
Maryland (1965 Replacement Volume): 

"Any real or personal property of the State of 
Maryland...and any legal or equitable rights, interests, 
privileges or easements in, to, or over the same, may 
be sold leased, transferred, exchanged, granted, or 
otherwise disposed of, to any person, firm, 
corporation, or to the United States, or any agency 
thereof,...for consideration adequate in the opinion 
of the Board of Public Works,.... As used herein, the 
term 'real or personal property or any legal or 
equitable rights'...shall include the inland waters of 
the State and land under said waters, as well as the 
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land underneath the Atlantic Ocean for a distance of 
three miles...." 

5. Article 5 of the Declaration of Rights of the Constitution 
of Maryland: 

"A r t . 5. That the inhabitants of Maryland are 
entitled to the Common Law of England,...and to 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776;...and have been 
introduced, used, and practiced by the Courts of Law 
or Equity;...subject,'nevertheless, to the revision of, 
amendment or repeal by, the Legislature, of this ' 
State. And, the Inhabitants of Maryland are also 
entitled to all property derived to them from, or 
under the Charter granted by His Majesty Charles I to 
Caecilius Calvert, Baron of Baltimore." 

STATEMENT OF THE CASE 

In 1969, Maryland's Board of Public Works, consisting of the 
Governor and two appointees, "so ld" to James B. Caine, Inc. a 
real estate speculator and developer, certain estuarial marshes 
near Ocean City, Maryland, at a very minimal price, which lands 
were to then be filled and resold privately to such of the public 
as might be interested in having dry land premises near the 
seaside resort of Ocean City, Maryland. Clearly, as was alleged in 
the Complaint, the developers stood fair to gain many millions of 
dollars in profit. 

The Complaint further alleged, and since the matter was 
decided by Demurrer, it is for purposes of the case, by law 
assumed to be true, that these were lands, which in the words of 
the Complaint: 

"Were peculiarly adapted to the production of 
certain important forms of marine life, and 
constitut(ed) an important link in the food chain of 
many economically valuable wild species of fish, 
animal and bird life, which abound in Maryland, and 
upon her waters, and which are owned in common, 
and used by all of the members of the class on whose 
behalf this suit is brought... 

"Said lands...are intended to be, and are being, filled 
in and built up, by those to whom they were 
conveyed, and their character as wetlands and 
marshlands is being completely obliterated, with the 
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consequent destruction of support to said fish and 
animal species aforesaid... 
"(The) monetary consideration paid to Maryland 
was, in each case, so completely and totally 
inadequate...as to amount to a conveyance of the 
land by the...BjQaoLof Public Works, fradulently, or 
by mistake, or by undeu influence exerted upon it... 
"The consideration for the said conveyances was also 
totally inadequate and insufficient, considering the 
ecological consequences of the sale, and the direct 
consequent effect upon the natural resources of the 
State of Maryland, which are owned by the 
Complainant and all others similarly situated, and 
which are held in trust for her and the class which 
she represents in the within suit by the State of 
Maryland and its public officials, including the 
Defendant Board... 

"The lands sold to Maryland Marine Properties, Inc.. 
were worth two hundred times as much in fair 
market monetary value (as the consideration 
recieved); the lands conveyed to James B. Caine, Inc., 
were worth approximately five hundred times as 
much in fair market monetary value as the monetary 
consideration received by the Defendant Board... 
"The Complaint , and all others similarly situated, 
will be irreparably injured and damaged, and have 
been so, by the said conveyances...in that valuable 
property, which is ecologically irreplaceable, (and 
which is) owned by them, or held in trust for them, 
by the Defendant Board of Public Works, has been 
disposed of and closed off to the wild natural 
resource cycle, which it was a most essential, 
irreplaceable part of...(and the tax return from said 
fi l led lands will be) a totally inadequate 
contribution by new owners of said lands, into the 
State Treasury...and...will never compansate for the 
deprivation of said lands, and the irreparable damage 
and injury which will be caused to the natural 
products and natural resources of the State of 
Maryland by the ecological disruption caused by the 
filling and loss of said wetlands and, marshlands. 



7 

which disruption may reasonably be expected to 
cause, or substantially contribute to, natural resourse 
and wild life losses of many millions of dollars 
measured in financial terms alone... 
"The Defendant corporations are proceeding with 
great speed to fill in and eradicate as marshlands and 
wetlands, the lands in question.,." 

The Complaint seeks a Mandatory Injunction, requiring 
reconveyance of the properties to the State, and a Declaratory 
Judgment by the Court that the "Deeds of Conveyance or 
mesne Deeds of Conveyance made by the Board of Public 
Works...(are) null, void, and of no effect, and that title remains 
in the People of Maryland." 

In the Petitioner's 'Memorandum of Law" filed early in the 
case in court of first instance, the lengthy argument of the 
Petitioner concluded with a section entitled "Constitutional 
Arguments" (See Certified Record, Page 13 of "Plaintiff's 
Memorandum of Law"), in which it was stated that the State, 
"has denied to the Plaintiff and the class she represents, rights, 
privileges and immunities protected by the 5th, 9th, and 14th 
Amendments of (sic) the Constitution of the United States." 

The Petitioner, in her "Supplementary Plaintiff's 
Memorandum of Law", adopted entire the theory set forth in 
the case of Commonwealth of Virginia vs. City of Newport News 
(1932), 164 S.E. 689, at 696, which took the position that a 
state cannot divest itself, by legislative enactment, of the 
"inseparable incidents of sovereignty," and the " jus 
publicum and all rights of the people which are by their nature 
inherent or inseparable incidents thereof, are incidents of the 
overeignty of the State. Therefore, by reason of the objects of 
purposes for which it was ordained, the Constitution impliedly 
denies to the Legislature the power to relinquish, surrender, or 
destroy, or substantially impair the jus publicum, or the rights of 
the people which are so grounded therein as to be inherent and 
inseparable incidents therof..." This is clearly a (federal) Ninth 
Amendment argument. 

Is Nisi Prius Court certainly had knowledge of the existence 
of this Supplementary Memorandum, for it is referred to by the 
Court in its Opinion (See Page11 AAppendix), but the Court 
below never met this argument, nor treated of it in any way. 
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The Court of Appeals of Maryland also did not deign to pass 
on any of these questions, and based its affirmance entirely on 
the, it is to be hoped, startling finding that a citizen has no right 
to sue, no "standing to sue, where her entire enviroment is 
threatened; but she must instead, in order to recieve the benefits 
of consideration of her case by the Maryland Court of Appeals, 
be somehow out-of-pocket $3.00 worth, or a hundred dollars 
worth, or whatever the current dollar jurisiction of the general 
jurisdiction civil courts may be. At page 4, Appendix, the 
Maryland Court states: 

"As we have indicated, we find the threshold 
question of the standing of Mrs. Kerpelman to sue to 
be the determining issue in the appeal, and, inasmuch 
as we are of the opinion that she has alleged no facts 
which entitle her to sue, we shall affirm the 
Chancellor's Order of August 31 , 1970, for this 
reason rather than for the reasons considered in the 
Chancellor's opinion about which we express no 
opinion..." (Emph. Supp.) 

And at page 5, Appendix: 
"In Maryland taxpayers have standing to challange 
the constitutionality of a statute when the statute as 
applied increases their taxes, but if they cannot show 
a pecuniary loss or that the statute results in 
increased taxes to them, they have no standing to 
make such a challange.' 
"...When the allegations of the Bill of Complaint are 
considered, it appears that the challanged 
transactions have—or will—result in the placing of 
additional land on the tax rolls..." (Emph. Supp.) 

And at page .5, Appendix: 
"(This) will increase the tax base of the state, so that 
the State taxes paid by Mrs. Kerpelman will actually 
be reduced as a result of those transactions." 
(Emphasis—the Court's!) 

The Court also Stated, at page 4A 
"There are general allegations that the conveyances 
will have a damaging effect upon the marine ecology 
of the State, but there are no allegations of fact 
which would support these general allegations, and, 
in any event, there are no allegations which indicate 
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how this wil l result in the payment of higher taxes by 
Mrs. Kerpelman. 
"The allegations of the bill of complaint rather 
indicate that Mrs. Kerpelman is cncerned with the 
policy of the State of Maryland in regard to the 
preservation of the marshlands and wetlands,1 and 
opposes the policy existing when the bill of 
complaint was f i led." 
"Her interest in this aspect of the matter, however, is # 

not alleged to be different from that generally of 
citizens of the State; and this Court has held that 
there must be allegations (and ultimate proof) of a 
special interest, different from the general interest of 
a member of the public, in the Plaintiff to enable a 
Plaintiff to challenge a statute or the action of public 
officials acting under a statute." 

This point—the "standing" point— in the Opinion of the 
Maryland Court of Appeals is challenged, and Certiorari is 
requested to determine whether such an unseemly holding does 
not violate the Due Process clause of the Fifth Amendment, as 
applied to the states by the Fourteenth. 

ARGUMENT 

Reasons for Granting the Writ 

To deny a citizen-claimant access to the courts 
when shee seeks to right a wrong visited upon the 
environment which she owns in common with other 
citizens, and which the State holds for her, in trust, is 

1. A t this point the Court in a footnote states that the General 
Assembly of Maryland, by Ch. 241 Laws of 1970, has 
effectuated substantial changes in the State's policy in this 
regard. This is vigorously disputed by the Petitioner. This 
allegation by dictum by the Court is neither supported nor 
unsupported by anything in the Record of this case, but by way 
of argument, the Petit ioner emphatically contends that 
Maryland's "Wetiands Preservation L a w " has been no more 
successfully administered to preserve wetlands, not can it be, 
than have various "Land Reclamation Laws" succeeded in 
reclaiming strip mined lands, as is believed to be well known to 
this cour t . 
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to deny her the Due Process and "Equal Protection" 
guaranteed by the Fourteenth Amendment , and 
the Maryland Court's holding that she does not have 
an interest measurable in enough jurisdictional 
dollars should be rejected by this Court if any of us 
are to survive much more than another decade in an 
environment rapidly becoming irreversibly fouled. 

I. Due Process Was Denied 

For the State of Maryland, through its court system, to deny 
the recognition of the Common Law of England, which is a clear 
part of the body of the law of Maryland, and which was 
explicitly adopted as a part of the law of Maryland by 
Maryland's Constitution, is to deny to the Petitioner Due 
Process; or, alternatively, where the law of Maryland declares 
that title to submerged lands which are part of the/us publicum, 
and are held in trust for purposes of navigation and piscary (and 
now for other ecological trust purposes), that alienation of such 
lands by the State-Trustee, to a real estate developer who will 
destroy their character as part of the jus publicum, is an 
alienation of a portion of the State's sovereignty, and such 
cannot be done by the State without sanction by constitutional 
amendment by the People as set forth in Commonwealth v 
Newport News, supra; such alienation having been permitted in 
this case, there was a denial to the Petitioner of Due Process or 
Equal Protection under the Fifth and Fourteenth Amendments, 
and/or an infringement of rights retained by the People under 
the Ninth Amendement, which denials by a state are, and should 
be, remediable by this court. 

I I . Citizen-Plaintiffs in Environmental Cases Are in 
Need of Assistance from This Court in Rectifying 
Environmental Damage Frequently Abetted by 
Uncaring State Appellate Courts which Seem 

Strangely Sympathetic.with Enviromental Rapists 

It has been many years since this Court undertook to review 
the environmental issues presented in the instant case; the 
Petitioner's principle cases were both decided around the turn of 
the century-they are, Shively vs. Bowlby, 14 S.Ct. 548, 152 
U.S. 1 (1899) , and J llinois Central Railroad Company vs. Illinois, 
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146 U.S. 1018, as cited in her substantive Brief below. 
The Petitioner's principle substantive argument is that the jus 

publicum^ inalienable. 
The Petitioner's principle substantive argument is based on 

the case of Commonwealth of Virginia vs. City of Newport News 
(1932), 164 S.E. 689, at 696. 

The theory of that case is as follows, quoting from the case: 
"Insofar as the sovereignty and the governmental 

powers of the state are concerned, the object of the 
ordination of the Constitution is to provide for the 
exercise thereof and not the abdication thereof. I t 
would therefore be a perversion of the Constitution 
to construe it as authorizing or permitting the 
Legislature or any other governmental agency to 
relinquish, alienate, or destroy, or substantially 
impair the sovereignty, or the sovereign rights, or 
governmental powers of the state. The police power, 
the power of r ght of eminent domain, and the power 
to make, alter and repeal laws are all attributes or 
inherent and inseparable incidents of sovereignty and 
the power to govern. For this reason, although no 
express provision may be found in a State 
Constitution forbidding the Legislature to surrender, 
alienate, abridge, or destroy these powers, there is 
always such a limitation to be implied from the 
object and purpose for which the Constitution was 
ordained. Of course, such sovereign powers must be 
exercised subject to such limitations upon exercise 
thereof by the Legislature as are provided in the 
Constitution. 

"When we come to consider the powers of the 
state Legislature under the Constitution with 
reference to the public domain, it is necessary to take 
cognizance of the two different basic rights which 
the state has over and in the public domain. 

"As sovereign, the state has the -right of 
jurisdiction and dominion for governmental purposes 
over all the lands and waters within its territorial 
limits, including tidal waters and their bottoms. For 
brevity this right is sometimes termed the jus 
publicum. But i t also has, as proprietor, the right of 



12 

private property in all the lands and waters within its 
territorial limits (including tidal waters and their 
bottoms) of which neither it nor the sovereign state 
to whose rights it has succeeded has divested itself. 
This right of private property is termed the jus 
privatum. Farnum on Waters and Water Rights, S. 10, 
S. 36a; Gough vs. Bell, 21 N.J. Law, 156; City of 
Oakland vs. Oakland-, etc. Co., 118 Cal. 160, 50 
P.277. 

"The jus publicum and all rights of the people, 
which are by their nature inherent or inseparable 
incidents thereof, are incidents of the sovereignty of 
the state. Therefore, by reason of the objects of 
purposes for which it was ordained, the Constitution 
impliedly denies to the Legislature the power to 
relinquish, surrender, or destroy, or substantially 
impair the jus publicum, or the rights of the people 
which are so grounded therein as to be inherent and 
inseparable incidents thereof, except to the extent 
that the State or Federal Constitution may plainly 
authorize it to do so. Farnham on Waters and Water 
Rights, S. 10, S. 36a; Illinois Cent. R. Co. vs. Illinois, 
146 U.S. 387 , 455 , 13 S.Ct. 110, 36 L.Ed.1018; 
Gough vs. Bell, 21 N.J. Law, 156. See, also, 
Greenleaf's edition of Cruise on Real Property, vol. 2 
p. 67, note. 

"On the other hand, the power of disposition is of 
the very essence of the proprietary right of the state, 
its jus privatum. Therefore no implication against the 
exercise by the Legislature of the power or right to 
alienate and dispose of the lands and waters of the 
state can arise from the object and purpose, for 
which the Constitution was ordained, except such as 
arises from the existence and inalienability of the jus 
publicum. 

"From this, however, necessarily arises this 
limitation. The Legislature may not by the transfer, 
in whole or in part, of the proprietary rights of the 
State in its lands and waters relinquish, surrender, 
alienate, destroy, or substantially impair the exercise 
of the jus publicum. Or, to state it differently, the 
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Legislature may not make a grant of a proprietary 
right in or authorize, or permit the use of, the public 
domain, including the tidal waters and their bottoms, 
except subject to the jus publicm... 

"See also Illinois Cent. R. Co. vs. Illinois, 146 
U.S. 387,13 S.Ct. 110, 36 L.Ed.1018. 
Emphasis has been supplied throughout. 

Larmar Corporation, v. STate of Maryland, Chancery No. 
8935, later appealed to the Court of Appeals of Maryland, with 
Opinion rendered May 10, 1971, Md. , A2d. 

It is of note that although the Maryland Court of Appeals 
denied that the Petitioner had standing, yet in the Larmar case, 
referred to by Judge Prettyman (decided May 10, 1971, 

Md. , A2d ), the Petitioner had sought to 
intervene and contended by way of Affidavit that she 
believed the Larmar suit was a collusive and sham suit. This 
proffer was rejected outright, and the Attorney General of 
Maryland accorded full standing to conduct the litigation which 
the Petitioner contended was fraudulent. Not being allowed to 
intervene as a party, she was unable to substantiate the rather 
clearly i inferrable situation of collusion by use, of Discovery 
procedured. 

The hospitality the Maryland Court is apparently ready to 
concede its citizens is something less than it appears ready 
to accord real estate development corporations and public of 
ficials. 

Ill A Constitutional Amendment Would be Necessary to 
Alienate These Lands 

Rights Held jus privatum then (see above), are 
alienable, but rights jus publicum are part of the 
sovereignty given over by the people to the state. 
They cannot be altered by statue, as the Legislature 
has no right to impair the sovereignty or sovereign 
rights. Rights of navigation are immemorially 
included. So, we contend, are rights "environmental" 
in nature. In either case, submerged lands could not 
be relinquished, except by Constitutional 
Amendment by the people. 
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IV This Case May Be One Appropriate For Relief to be 
Granted Under the Ninth Amendment 

Small and Jayson, in "The Consitution of the United States of 
America" (1964), are able to devote but a sparse half page to the 
Ninth Amendment, titled "Rights Retained by the People". 

After quoting the Ninth Amendment "The enumeration in 
the Constitution, of certain rights, shall not be construed to deny 
or disparage others retained by the people.", the Editors state: 

"The only right which the Supreme Court has 
explicitly acknowledged as being protected by this 
amendment is the right to engage in political activity. 
That recognition was accorded by way of dictum in 
United Public Workers vs. Mitchell, where the powers 
of Congress to restrict the political activities of 
federal employees was sustained..." (The case is cited 
as 330 U.S. 75, 94 (1947.) Tennessee Power 
Company vs. T.V.A.. 306 U.S. 118, 143, 144 
(1939).; and Ashwander vs. Tennessee Valley 
Authority, 297 U.S. 288, 330, 331 (1936), as well 
as two apparently concurring opinions, Justice Chase, 
in Caukter vs. Bowl 3 Dall. 386,388 (1798), and in 
Loan Association vs. Topeka, 20 Wall 655,662-663 
(1874), are cited to show rejection of Ninth 
Amendment arguments previously by this Court. 

It is respectfully suggested that the Court may once again 
wish to give consideration, as has been intimated frequently of 
late by conservationists, to the use of the Ninth Amendment, 
which may be perhaps peculiarly apt for the protection of 
environmental rights. 

V. Illinois Central v, Illinois 146US387 

In Illinois Central Railroad Co. vs. Illinois, supra the Court 
said, at page 1040: 

"We shall hereafter consider what rights the company 
acquired as a riparian owner from its acquisition Of 
title to lands on the shore of the lake,... 
"We proceed to consider the claim of the railroad 
company to the ownership of submerged lands in the 
harbor, and the right to construct such wharves, 
piers, docks and other works therin as it may deem 
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proper for its interest in it's business. The claim is 
founded upon the third section of the act of the 
Legislature of this State passed on the 16th of Apri l , 
1869, the material part of which is as follows: 

"Section 3. (The Illinois Central Railroad Co. is 
given).,.all the right and title of the State of Illinois in 
and to the submerged lands constituting the bed of Lake 
M ich igan , and lying east of the tracks and 
breakwater...(and these)...are hereby granted in fee to 
said Illinois Central Railroad Company, its successors and 
assigns." 

'The questions presented relate to the validity of the 
sections cited of the act... '...As to the grant of the 
submerged lands, the act decared that all the right 
and title of the State in and to the submerged lands 
constituting the bed of Lake Michigan,.. 

are granted in fee to the railroad company, its 
successors and assigns". 
"This clause is treated by the counsel of the 
company as an absolute conveyance...as if they were 
uplands, in no respect covered by navigable waters, 
and not as a license to use the lands subject to 
revocation by the state. Treating it as such a 
conveyance, its validity must be determined by the 
consideration whether the Legilature was competant 
to make a grant of this kind... 
"The question...is whether the Legislature was 

competentto thus deprive the state of its ownership of 
the submerged lands in the harbor of Chicago, and of 
the consequent control of its waters;... 
That the state holds title to the lands under the 
navigable waters of Lake Michigan within its limits, 
in the same manner that the state holds title to soils 
under tide water, by the Common Law, we have 
already shown, and that title necessarily carries with 
it control over the vi/dters above them whenever the 
lands are subjected to use. But it is a t it le different in 
character from that which the state holds in lands 
intended for sale. It is different from the title which 
the United States holds in the public lands which are 
opened to pre-emption and sale, it is a title held in 
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trust for the people of the state, that they may enjoy 
the navigation of the waters, carry on commerce over 
them, and have liberty of fishing therin, free from the 
obstruction or interference of private parties. 

'The interest of the people in the navigation of the 
waters, and the commerce over them , may be 
improved in these instances by the errection of 
wharves, docks, and piers therin, for which purposes, 
no valid objections can be made to the grants...And 
grants of parcels which, being occupied, do not 
substantially impair the public interest in the lands 
and waters remaining, that are chiefly considered and 
sustained in the adjudged cases as a valid excercise of 
legislative power consistent with the trust to the 
public upon which such lands are held by the 
state...The trust devolving upon the state for the 
public, and which can only be discharged by the 
management and control of property in which the 
public has an interest, cannot be relinquished by a 
transfer of property. The control of the state for the 
purposes of the trust can never be lost,..." 
Thus the Maryland statute, by the test of this case, is 
unconstitutional, in allowing the Board of Public 
Works to dispose of any lands simply for a 
consideration which it deems to be adequate, when 
the test must be, under the dictates of this case, 
whether the alienation will produce any substantial 
impairment of the public interest in the lands and 
waters remanining, regardless of the consideration. 

Continuing in, Illinois Central vs. Illinois, at page 1043: 

"The state can no more abdicate its trust over 
property in which the whole people are 
interested, like navigable waters and soils under 
them, so as to leave them entirely under the use 
and control of private parties, except in the 
instance of parcels mentioned for the 
improvement of navigation, and use of the 
waters, parcels can be disposed of without 
impairment of the public interest in what 
remains, than it can abdicate its police powers in 
the administration of government and the 
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preservation of the peace. ..So with trusts 
connected with public property, or property of a 
special character like lands under navigable 
waters, they cannot be placed entirely beyond 
the direction and control of the state.. 
"The idea that its Legistature can deprive the 
state of control over its bed and place the same 
in the hands of a private corporation created for 
a different purpose and limit it to transportation 
of passengers and freight between distant points 
and the city is a proposition that cannot be 
defended." 

And quoting Chief Justice Taney, the Court went on to say: 
"The sovereign power itself, therefore cannot 
consistently with the principles of the law of nature 
and the constitution of a well ordered society, make 
a direct and absolute grant of the waters of the state, 
divesting all the citizens of their common right. It 
would be a grievance which could never be long 
borne by a free people. 
Many other cases might be cited wherein it has been 
dicided that the bed or soil of navigable waters is 
held by the people of the state in their character as 
sovereign in trust for the public uses for which they 
are adapted. ^Martin vs. WacWe//4f U.S.16...(Other 
citations)." 

Then the Court went on to speak of the Jus privatum and jus 
publicum. 

All of the above, the Worcester County Court dismissed with 
the statement that..."Unless the law in force in the State of 
Maryland in which the Appellate decision has been rendered is 
identical with that in Maryland, the decision of the foreign 
jurisdiction, or the interpretation of a federal tribunal based 
upon the law of that foreign jurisdiction is neither persuasive nor 
controlling." 

Not Persuasive? Obviously not in Worcester County; 
controlling—wefi does the Supreme Court control in Worcester 
County?Some think not, some think yes. Some love anarchy, 
especially in the innocent guise of "conservatism", and so seems 
the Honorable Court below. 
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Then after dispensing thus of Supreme Court holdings, the 
Worcester County Court states that: 

"The individual states inherited the sovereignty over 
lands under navigable waters within the state, and 
granted unto them (sic) control and regulation of 
riparian rights, which the states were free to 
alienate..." 

V I . "Riparian Rights" 
In Worcester County 

The Court assumed that "riparian rights" means the right to 
do everything, including dredging, filling, swiping all the oysters, 
building a housing development all the way to the other shore, or 
paving over the whole bay. 

The most fundamental perusal of Black's Law Dictionary, or 
of Shively vs. Bowlby, infra% will indicate, however, that"riparian 
rights"is a very exact and fixed term, which does not include any 
of these things, and includes very little more, if anything, than 
the right to "wharf out" to the deep portion of the stream, and 
to have continued access at all times to the navigable waters in 
front of the owner's property. See also Illinois Central Railroad 
on riparian rights. 

This new and modern transmutation of that phrase into 
absolute control isathought fond to the hearts of developers and 
Maryland Eastern Shoremen, perhaps but is not in accord with 
the state of the law now nor ever. 

CONCLUSION 

Wherefore, the Petitioner prays a Writ of Certiorari be issued 
to the Court of Appeals of Maryland, that the Court may 
consider reversing the judgements of the Circuit Court for 
Worcester County, and of theCourtof Appeals. 

Respectfully submitted, 

Leonard J. Kerpelman 
2403 Rogers Building 

Baltimore Maryland 21209 
(301) SA 7-8700 

Attorney for Petitioner 
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In this appeal from the Order of the Circuit Court for 
Worcester County (Prettyman, J.) dated August 31 , 1970, 
sustaining the demurrers of two of the appellees, Maryland 
Marine Properties, Inc. (Maryland Marine) and the Board of 
Public Works (Board), without leave to amend, to the bill of 
complaint filed by the appellant, Mrs. Elinor H. Kerpelman, the 
decisive question is whether or not Mrs. Kerpelman had standing 
to sue. Having concluded that she does not have such standing, 
we do not reach the other interesting questions of the 
constitutionality of Code (1965 Repl. Vol.), Art. 78A, 15 (the 
Statute, and of the propriety of the actions of the Board under 
that statutory provision and laches. 

Mrs. Kerpelman's bill of complaint, filed on September 30, 
1969, alleged in paragraph 1 that she "is a taxpayer of the State 
of Maryland, and a resident thereof, in Baltimore City; this suit is 
brought on her own behalf, and on behalf of all others similarly 
situated." She then alleges in paragraph 2 that the Board is given 
authority by the Statute to dispose of lands of the State of 
Maryland by sale or otherwise, provided that this is done for " 'a 
consideration adequate in the opinion of the Board...' " Also, by 
Art. 6 of the Declaration of Rights of the Maryland Constitution, 
the members of the Board, individually are " 'Trustees of the 
Public' " in all that they do and must reasonably excercise this 
fiduciary duty, particularly in regard to their stewardship of 
property. 

It is then alleged in paragraph 3 that in 1968 contrary to the 
Art. 6 Trusteeship, and without the necessary opinion as to 
adequacy, the Board—then composed in part of different 

1. The Cancellor passed an order on September 22, 1970, 
sustaining the demurrer of James B. Caine, Inc., without leave to 
amend, for the same reasons assigned in its opinion and order of 
August 31, 1970; but the order for appeal was not filed until 
October 26, 1970, or more than the 30-day period provided for 
appeal under Maryland Rule 812. The defendant and appellee, 
James B. Caine, Inc., moved to dismiss this appeal pursuant to 
Rule 835 b (3); and this court idsmissed this appeal on 
November 16, 1970. 
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membership—but being the same constitutional and statutory 
Board as the present Board, conveyed 190 acres of land then the 
property of the people of Maryland to the defendant and 
appellee, Maryland Marine Properties, Inc., 197 acres of 
Maryland lands, or did so by mesne conveyances "both for a 
totally inadequate and insufficient consideration, compared with 
the fair market value or intrinsic value of the said lands, and the 
said Board then had no opinion upon the monetary adequacy of 
the consideration proffered, or had a mistaken, unreasonable, or 
totally false opinion of such adequacy," so that the conveyances 
were illegal and void for failure to comply with the precondition 
set forth as to adequacy in the Statute and as a violation of the 
Art . 6 Trusteeship. It is also alleged in paragraph 3 that the 
consideration for the conveyances was also totally inadequate 
and insufficient considering "the ecological consequences of the 
sale, and the direct consequent effect upon the natural resources 
of the State of Maryland, which are owned" by Mrs. Kerpelman 
and all others similarly situated and which are held in trust for 
her and the class she represents in the suit, by the State of 
Maryland and its public officials including the Board. 

The lands mentioned in paragraph 3 are described in 
paragraph 4 as situate in Worcester County and are marshlands 
and wetlands, /. e., 
marshes and shallows, peculiarly adapted to the production of 
certain important forms of marine life and constituting an 
important link in the food chain of many economically valuable 
wild species of fish, animal and bird life, which abound in 
Maryland and upon the waters of the State, "which are owned in 
common, and used by all of the members of the class on whose 
behalf this suit is brought." These marshlands and wetlands are 
being filled in and built up by those to whom they were 
conveyed, it is alleged in paragraph 5, so that their character as 
such lands is being completely obliterated with the consequent 
destruction of fish and animal species already mentioned. 

In paragraph 6, it is alleged that the lands conveyed to 
Maryland Marine were sold by an exchange for other marshlands 
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and wetlands which are "cumulatively only one-half as 
productive of the important species of marine life and products 
as those which were conveyed" to Maryland Marine. The land 
thus exchanged was worth only $41,000.00 while the lands 
conveyed to Maryland Marine "were worth two hundred times as 
much in fair market monetary value." The lands sold to James B. 
Caine, Inc. were alleged to have been sold to it for the 
"completely and totally inadequate money consideration'' of 
$100.00 an acre and such lands were worth approximately 500 
times as much in fair market value as the monetary consideration 
received by the Board. The monetary consideration, it was 
alleged in paragraph 7, was, in each case, "so completely and 
totally inadequate as was known to all parties at that time as to 
amount to a conveyance of the land by the Defendant Board of 
Public Works fraudulantly, or by mistake, or by undue influence 
exerted upon it." 

In paragraph 8, it was alleged that Mrs. Kerpelman, the 
plaintiff, and "all others similarly situated" will be and have been 
irreparably injured and damaged by the two conveyances 
mentioned "in that valuable property, which is ecologically 
irreplaceable, owned by them or held in trust for them" by the 
Board, has been disposed of and closed off to the wild natural 
resource cycle of which it was a "most essential, irreplaceable 
part." The plaintiff and all others similarly situated are deprived 
of their use and benefit of these lands for "a totally inadequate 
contribution by new owners of the said lands into the state 
treasury by way of real estate taxes paid and to be paid, the 
value of which taxes will never compensate for the deprivation of 
said lands and the irreparable damage and injury which will be 
caused to the natural products and natural resources of the State 
of Maryland by the ecological disruption caused by the filling 
and loss of said wetlands, marshlands and shallows; which 
disruption may reasonably be expected to cause or substantially 
contribute to, natural resource and wildlife losses of many 
millions of dollars measured in financial terms alone." 

Paragraphs 9 and 10 allege that Maryland Marine and James B. 
Caine, Inc. are "Proceeding with great speed to fill in and 
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eradicate as marshlands and wetlands" the lands in question and 
that the plaintiff has no adequate remedy at law. 

The prayers for relief are that: 

1. The case be advanced for immediate trial and hearing on 
any motions filed. 

2. A mandatory injunction be issued roqwircing Maryland 
Marine and James B. Caine, Inc. to reconvey to the State of 
Maryland the lands in question. 

3. The Court declare that the conveyances of the lands in 
question be declared to be null, void and of no effect and that 
" t i t le remains in the People of Maryland." 

4. The plaintiff have other and further relief. 
Maryland Marine filed a demurrer to the bill of complaint on 

October 20,1969, alleging three grounds for demurrer: 
1. No facts were alleged sufficient to constitute a cause of 

action or entitling the plaintiff to any of the relief prayed for in 
the bill of complaint. 

2. The plaintiff failed to allege facts sufficient to establish her 
standing to sue in the case. 

3. The plaintiff is barred by laches. 
The Board, on October 21,1969, also filed a demurrer stating 

in allegations 1 through 4 that no cause of action in equity was 
alleged entitling the plaintiff to the relief prayed for in the bill of 
complaint; that the Statute (set out in full) imposed no 
limitation upon the power of the Board to dispose of the 
property involved in the suit and the Board was authorized as a 
matter of law to dispose of that property. 

5. There was no allegation that the alienation of State 
property was not " 'for a consideration adequate in the opinion' 
" of the Board as provided in the Statute. 

6. There were no allegations that the procedure used by the 
Board in connection with the disposition of the property was 
"improper, defective or in any manner contrary to law." 

7. The exercise of the Board's discretion, if not exercised 
fraudulently or corruptly, 's not subject to review by a court of 
equity. 

After the submission of legal memoranda by counsel for the 



5A 

parties and argument, the Chancellor, in a well-considered, 
written opinion concluded, inter alia that the demurrers should 
be sustained, without leave to amend, because the General 
Assembly had properly amended the common law by the Statute 
which gave the Board the power and discretion to make the 
conveyances in question and that the "strict trust theory" 
proposed by the plaintiff was not applicable. The Chancellor did 
not find it necessary to consider the standing of the plaintiff to 
sue. 

As we have indicated, we find the threshold question of the 
standing of Mrs. Kerpelman to sue to be the determining issue in 
the appeal and, inasmuch as we are of the opinion that she has 
alleged no facts which entitle her to sue, we shall affirm the 
Chancellor's order of August 3 1 , 1970, for this reason rather 
than for the other reasons considered in the Chancellor's opinion 
about which we express no opinion. Cf. Citizens Committee v. 
County Commissioners, 233 Md. 398,197 A.2d 108 (1964). 

Mrs Kerpelman first alleges her standing to sue as a taxpayer 
of the State of Maryland, residing in Baltimore City. There is no 
allegation that she is a taxpayer of Worcester County and, as a 
resident of Baltimore City, the inference would be that she was 
not a Worcester County taxpayer. Whatever interest she has in 
the subject matter as a taxpayer of the State generally is the 
interest which any other taxpayer of the State generally has in 
that subject matter. The property in question is located in 
Worcester County but Mrs. Kerpelman alleges no interest in that 
property as a local taxpayer. 

In this type of situation. Judge McWilliams, for the Court, 
stated the applicable rule in regard to the standing of a taxpayer 
to sue in Stovall v. Secretary of State, 252 Md. 258, 263, 250 
A.2d 107, (1969), as follows: 

" In Maryland taxpayers have standing to challenge 
the constitutionality of a statute when the statute as 
applied increases their taxes, but if they cannot show 
a pecuniary loss or that the statute results in 
increased taxes to them, they have no standing to 
make such a challenge." 
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See also , Murray v. Comptroller 241 Md. 383, 391, 216 A.2d 
897 (1966); Citizens Committee v. County Commissioners, 233 
Md. 398, 197 A.2d 108 (1964); and Baltimore v. Gill, 31 Md. 
375,394(1869). 

When the allegations of the bill of complaint are considered, it 
appears that the challenged transactions have — or will — result 
in the placing of additional land on the tax rolls which will 
increase the tax base of the State so that the State taxes paid by 
Mrs. Kerpelman will actually be reduced as a result of those 
transactions. There are general allegations that the conveyances 
wil l have a damaging effect upon the marine ecology of the 
State, but there are no allegations of facts which would support 
these general allegations and, in any event, there are no 
allegations which indicate how this wil l result in the payment of 
higher State taxes by Mrs. Kerpelman. 
n 

The allegations of the bill of complaint rather indicate that 
Mrs. Kerpelman is concerned with the policy of the State of 
Maryland in regard to the preservation of the marshlands and 
wetlands, and opposes the policy existing when the bill of 
complaint was filed. Her interest in this aspect of the matter, 
however, is not alleged to be different from that generally of 
citizens of the State; and this Court has held that there must be 
allegations (and ultimate proof) of a special interest, different 
from the general interest of a member of the public, in the 
plaintiff to enable a plaintiff to challenge a statute or the action 
of public officials acting under a statute. Houck v. Wachter, 34 
Md. 265, 6 Am.Rep. 332 (1871) which has been cited and 
followed in over twenty-five Maryland cases including 
Bauernschmidt v. Standard Oil Co., 153 Md. 647, 138 A. 531 
(1927) and most recently Rogers v. Md. - Nat'l Cap. P. & P. 
Comm'n, 253 Md. 687, 253 A.2d 713 (1969). 

An analogous case to the present case is Citizens Committee v. 
County Commissioners, supra, in which persons opposed to the 
policy of the State in regard to slot machines in Anne Arundel 
County sought, as taxpayers, to challenge the validity of the 
Maryland Statutes and Anne Arundel County Ordinances 
permitting the licensing of. slot machines. There were allegations 
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of general injury to the State from the operation of these gaming 
devices; but we held that, inasmuch as the allegations and proof 
indicated that the revenue derived by the County from such 
licensing decrease the County tax rate and the taxes payable by 
the plaintiffs in the Citizens Committee case, the plaintiffs, as 
taxpayers, had no standing to sue and that, as members of the 
public, they had no standing to sue because their alleged injury 
was no different from that suffered generally by the public, and 
there must be an allegation and ultimate proof of special injury 
to establish standing to sue. 

The instant case is to be distinguished from our decision in 
Thomas v. Howard County, Maryland, M d . , A.2d (1971) [No . 
353, September Term, 1970, decided April 12, 1971] in which 
the allegations of the bill of complaint were sufficient to 
establish, prima facie, injury to the plaintiffs as taxpayers and 
there were no allegations on the face of the bill of complaint 
indicating that the challenged action resulted in a decrease, but 
that it increased the taxes payable by the plaintiffs. 

Mrs. Kerpelman, secondly, in paragraphs 2 and 3 of the bill of 
complaint seeks to establish her standing to sue upon the novel 
theory that she, as a member of the public of Maryland, is a 
beneficiary of a "public trust" flowing from Art . 6 of the 
Declaration of Rights of the Maryland Constitution stating that 
persons invested with the legislative or executive powers of 
government "are Trustees of the Public, and, as such, 
accountable for their conduct...." 

Article 6 is hortatory in nature — see Bernstein v. Board of 
Education of Prince George's County, 245 M d . 264 , 226 A.2d 
243, 248 (1967) - and sets forth the well-established doctrine 
that the duties of public officials are fiduciary in character and 
are to be exercised as a public trust. The lands in Maryland 
covered by water were granted to the Lord Proprietor by Section 
4 of the Charter from King Charles I to Caecillius Calvert, Baron 
of Baltimore, his heirs, successors and assigns, who had the 
power to dispose of such lands, subject to the public rights of 
fishing and navigation. Brown v. Kennedy, 5 H. & J. 195 (1821). 
By virtue of Art. 5 of the Declaration of Rights in the Maryland 
Constitution, the inhabitants of Maryland become entitled to all 
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property derived from and under the Charter and thereafter the 
State of Maryland had the same tide to, and rights in, such lands 
under water as the Lord Proprietor had previously held. These 
lands were held by the State for the benefit of the inhabitants of 
Maryland and this holding is of a general fiduciary character. Art. 
6 of the Declaration of Rights, however, does not purport to 
change, modify or enlarge the nature of this holding by the State 
to by the State or to give to a citizen of Maryland any different 
status to challenge a statute or the activities of public officials 
acting under a statute that exists in regard to any other matters 
of State concern. No decision of this Court is cited to sustain die 
construction of Art. 6 urged upon us by Mrs. Kerpelman and we 
know of no such decision. In our opinion, it would be an 
unwarranted departure from our decisions and those of our 
predecessors, already mentioned, on the subject of standing to 
challenge the constitutionality or application of a statute, to 
adopt the construction of Art. 6 urged upon us by the apellant. 
Her remedy, as a member of the general public without suffering 
injury as a taxpayer or having a special interest in the subject 
matter, lies wim the legislative branch of the government and not 
with the courts. 

ORDER OF AUGUST 31,1970, AFFIRMED, 
THE APPELLANT TO PAY THE COSTS. 
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OPINION AND ORDER OF COURT [AUG. 31, 1970] 

This is another one of those cases in •which rulings re­
quired upon pleadings now before the Court for determin­
ation can obscure the principal issue presented to the Court 
at the time of the Hearing on the pleadings on May 11, 
1970. 

On September 30, 1969, the Complainant filed a "Bil l 
of Complaint For A Mandatory Injunction, And For De­
claratory Relief". Upon the reading of the Bill, however, 
and the prayers for relief, it becomes apparent that the com­
plaint does not actually state a typical cause of action as 
usually embraced in a petition for a declaratory decree or 
declaratory judgment. In other words, the Bill does not 
actually seek a declaration of rights of the parties, but seeks 
the specific relief as requested in the said prayers, the con­
tents of which follow: 

" W H E R E F O R E , the Complainant p rays : 

(a) That this case be advanced on the Court Docket 
for immediate trial, and hearing on any Motions 
which may be filed. 

(b) That a Mandatory Injunction may issue, requiring 
the Defendants, Maryland Marine Properties, Inc., 
and James B. Caine, Inc., to reconvey to The State 
of Maryland those lands in Worcester County 
which are the subject of the within suit. 

(c) That the Court declare the Deeds of Conveyance 
or Mesne Deeds of Conveyance made by the Board 
of Public Works of Maryland of lands in Wor­
cester County, Maryland, unto Maryland Marine 
Properties, Inc., and. James B. Caine, Inc., which 
conveyances were made in 1968, of 197 acres and 
190 acres, respectively, more or less, to be null, 
void, and of no effect, and that title remains in 
the People of Maryland." 

To this Bill of Complaint, the Defendant Maryland Ma­
rine Properties, Inc. filed its Demurrer on October 20, 1969, 
together with an extensive memorandum raising three 
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specific issues; namely, (1) a failure to allege sufficient 
facts to constitute a cause of action, (2) attacking the 
standing to sue of the Plaintiff, and (3) raising the ques­
tion of laches. On October 21,1969, the Defendant Board of 
Public Works filed its Demurrer citing the provisions of 
Section 15 of Article 78A of The Annotated Code of Mary­
land, and the authority of the Board of Public Works of 
Maryland as therein set forth, contending that, in the ab­
sence of any allegation of fraud or the facts supporting 
such an allegation, no cause of action was sufficiently 
stated to subject the actions of the Board of Public Works 
to the scrutiny of a Court of Equity. 

On October 21, 1969, James B. Caine, Inc., one of the 
Defendants, filed a "Motion Raising Preliminary Objec­
tion", alleging the lack of jurisdiction of this Court over 
the subject matter of the Bill, on the grounds that a deter­
mination involved a "political question", and "not a justi­
ciable question". 

On November 6, 1969, the Complainant filed a "Reply 
To 'Memorandum of Law of Maryland Marine In Support 
of Demurrer' ". 

On November 7, 1969, the Complainant filed a "Motion 
Ne Recipiatur To Demurrer Of Maryland Marine", based 
upon contention that the Demurrer raised a question of 
laches which should be considered as a factual defense 
rather than a subject of a demurrer. 

On November 17,1969, the Complainant filed an "Answer 
To Motion Raising Preliminary Objection", denying the 
nature of the question to be "political", and summarizing 
the contentions of the Bill as being (a) that the Board of 
Public Works enjoyed no alienable title to the lands in ques­
tion, (b) that " [t]he conveyance was for such a completely 
and totally inadequate consideration, that the Board of 
Public Works could not have had a bona fide opinion that 
the consideration was adequate, and therefore fraud is in­
ferred by the Complainant". 

On January 26,1970, an organization allegedly known as 
"North American Habitat Preservation Society" filed a 
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"Peti t ion To Intervene As Plaintiffs", upon which the 
Court issued a Show Cause Order to the Defendants order­
ing them to show cause on or before February 16, 1970, if 
any they had, why the said Petition to Intervene should not 
be granted. The Defendant Maryland Marine Properties, 
Inc., filed its Answer to the Petition to Intervene, on Feb­
ruary 24, 1970, alleging insufficient facts to establish the 
standing of the Petitioners to sue. On February 27, 1970, 
the Defendant, James B. Caine, Inc., filed a "Motion Ne 
Recipiatur As To Petition To Intervene As Plaintiffs", al­
leging the non-receipt of a copy of the said Petition, the 
existence of which the attorney for the said Defendant al­
legedly accidentally discovered in the office of the Clerk of 
this Court, on February 24,1970. 

On March 11, 1970, the Complainant filed a "Motion Ne 
Recipiatur" to the Motion Ne Recipiatur of the Defendant 
James B. Caine, Inc., founded upon the grounds that the 
Caine Motion was based upon ' ' facts not apparent from the 
face of the record, and yet was not under affidavit". Inter­
estingly enough, no copy of the Complainant's Motion Ne 
Recipiatur was apparently served upon the Defendant 
James B. Caine, Inc., or any of his attorneys until May 13, 
1970, after which an amended certificate of mailing was 
apparently intended to be filed by the attorney for the Com­
plainant on March 16, 1970. 

On May 5, 1970, the Plaintiff filed a Memorandum of 
Law, the main body of which was a photo-copy of a memo­
randum filed, on September 15, 1969 in a similar case in 
the Circuit Court for Baltimore City. 

On May 6, 1970, the Defendant James B, Caine, Inc., 
filed a "Memorandum In Support Of Preliminary Objec­
tion", the main body of which was a photo-copy of a brief 
filed in the same similar case in the Circuit Court for Balti­
more City. 

On May 11, 1970, the Complainant filed a "Motion For 
Summary Judgment Upon Some Issues", alleging "no 
dispute as to any material fact concerning the following-
issues"; namely, (a) [ t]hat she is a taxpayer of the State 
of Maryland, (b) [t]hat she is a resident thereof in Balti-



12A 

more City, and (c) [t]hat this suit is brought on her own 
behalf, and on behalf of all others similarly situated. ' ' 

The Hearing was held on May 11, 1970 on all Demurrers, 
Motions, Petitions, etc., consistent with the notice of the 
assignment thereof mailed to all parties on April 8, 1970. 

On May 15, 1970, the Complainant filed as "Answer To 
Memorandum Of Law Of Defendant James B. Caine, Inc. ' ' , 
in which the Complainant suggested that "counsel has 
missed the point", because of the contention of the Com­
plainant that "nobody" has an alienable title to the lands 
in question. 

On June 17, 1970, the Complainant filed a "Supplemen­
tary Plaintiff's Memorandum Of Law", in which the Com­
plainant stated to the Court that she was adopting the 
entire theory set forth in the case of Commonwealth of 
Virginia vs. City of Newport News, 164 S.E. 689, at page 
696, and quoted from that case the theory upon which she 
relied. 

Petition to Intervene 

The first duty of the Court is obviously to dispose of the 
Petition to Intervene filed on behalf of the "North Ameri­
can Habitat Preservation Society", for whom Leonard J . 
Kerpelman, Esq. is "sol ici tor" as well as being the attorney 
for the Complainant. Based entirely upon the facts set 
forth in the said Petition as to the nature and composition 
of the said Society, and the interest which it has in this 
case, the Court has determined that it lacks standing to 
sue as a party Plaintiff, and therefore its Petition to In­
tervene would be denied. Horace Mann League vs. Board, 
242 Md. 645, at page 652. Citizens Committee vs. County 
Commissioners, 233 Md. 398, Bar Association vs. District 
Title Co. 224 Md. 474, and Greenbelt vs. Jaeger, 237 Md. 456. 

A certain E. Doyle Grabarck, Box 869, Adelphi, Mary­
land, 20783, has likewise joined as a Petitioner in the said 
Petition to Intervene, both as President of the said Society, 
and individually. As President of the Society, the Court 
would consider his capacity to sue to be co-existent with the 
Society, and of no greater magnitude. As an individual, 
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however, he is apparently in the same position as the Com­
plainant, Elinor H. Kerpelman, and the determination as 
to her standing will likewise be determinative of the stand­
ing of Mr. Grabarck. I t seems also to follow that a deter­
mination of the contentions and issues raised by the Com­
plainant would likewise be determinative of the conten­
tions and issues raised by Mr. Grabarck, particularly in 
view of the fact that each are represented by Mr. Kerpel­
man. Indeed, by paragraph 4 and 5 of the Petition to Inter­
vene, the Petitioners have so stated, and have adopted the 
position of the Complainant. There is one major difference, 
however, between the Petitioner Grabarck and the Com­
plainant Kerpelman. That difference is the fact that no 
where in the Petition to Intervene is it alleged that Mr. 
Grabarck is a taxpayer of the State of Maryland. The Pe­
tition to Intervene, therefore, by R. Doyle Grabarck, as an 
individual, will be, likewise, denied. 

Motions Ne Reeipiatur 

The determination by the Court upon the Petition to 
Intervene, as hereinbefore set forth, makes unnecessary a 
consideration of the Motion Ne Reeipiatur filed by the De­
fendant James B. Caine, Inc., or the Motion Ne Reeipiatur 
filed by the Complainant to the Caine Motion Ne Reeipiatur. 
It might be well for the Court to observe, however, that 
Counsel for the Complainant had due notice of the appear­
ance of Lee W. Bolte, Esq., and the firm of Sanford and 
Bolte, on behalf of the Defendant James B. Caine, Inc., as 
early as October 21, 1969, upon the filing of the Caine 
Motion Raising Preliminary Objection. Mr. Kerpelman 
recognized this appearance in his service of November 4, 
1969 of his "Rep ly" , his Motion filed on November 7, 1969, 
and his Answer filed on November 17, 1969. He did ignore 
the appearance in his service of the said Petition to Inter­
vene. The apparent failure of Counsel for Maryland Ma­
rine Properties, Inc., to receive a copy of the said Petition 
to Intervene is the fact that Mr. Kerpelman used an inade­
quate address therefor, according to his Certificate of Serv­
ice, in that he omitted any reference to room numbers. The 
Clerk of this Court can hardly be held responsible for this 
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defect in view of the fact that in his undated Certificate of 
Service of the said Petition to Intervene, Mr. Kerpelman 
alleged service upon a certain "Joseph H. Young, Esq., 901 
First National Bank Bldg., Baltimore, attorney for James 
B. Caine, Inc." The Clerk would have no way of knowing 
whether or not additional Counsel for the Caine Corpora­
tion was now in the case, and had simply failed to enter 
his appearance of record. Perhaps the Clerk, however, 
should be more careful, and require that the Certificate of 
Service by an attorney be dated, and that all attorneys of 
record be included within such Certificate. 

Motion Raising Preliminary Objection 

The Court should then next consider the preliminary ob­
jection raised by the Defendant James B. Caine, Inc., upon 
the question of whether or not the Bill of Complaint merely 
stated a political question, and not a justiciable issue. 
Granting that a reading of the Bill of Complaint would 
make it difficult to delineate a justiciable issue, and that the 
Bill appears to be more in the nature of a statement of a 
political position, requiring legislative attention or execu­
tive restraint, the memoranda subsequently filed on behalf 
of the Complainant have had ths salutary effect of inter­
preting the meaning of the Bill of Complaint and articu­
lating a position which presents a legal issue. In view of 
this subsequent elucidation, by counsel for the Complainant, 
the Court will entertain jurisdiction, and render a decision 
upon the issue as narrowly framed and presented to the 
Court by Complainant's Memoranda. The Motion of the 
Defendant James B. Caine, Inc., raising this preliminary 
objection will be overruled. 

Motion Ne Recipiatur of Complainant to 
Demurrer of Maryland Marine 

Properties, Inc. 

The Court will entertain the Demurrer of the Defendant 
Maryland Marine Properties, Inc., and deny the Motion 
Ne Recipiatur filed thereto by the Complainant. In his 
Motion Ne Eecipiatur thereto, Counsel for the Complainant 
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has over simplified the law with regard to the inclusion of a 
charge of laches in a demurrer. 

"The defense of limitations or laches may be raised 
on demurrer where, on the face of the bill, it can be 
seen that it is a bar. Although, ordinarily, the defense 
of laches must be made by answer alleging facts show­
ing lapse of time and prejudice to the Defendant, as 
discussed supra §142, where the bill on its face shows 
both lapse of time and circumstances as suggest preju­
dice or acquiesence and call for explanation, the bill is 
demurrable." 9 M. L. E. "Equ i ty" , Section 152, and 
cases therein cited, including the 1969 Pocket Par t . 

The Court will concede that the question of whether or 
not a case of laches is presented within the four corners of 
the Bill of Complaint is indeed a close one, but if the ques­
tion of laches was the only question before the Court for 
determination in this proceeding at this time, the Court 
would insist upon a Hearing to spread the facts upon the 
record, particularly as they relate to prejudice to the De­
fendant Maryland Marine Properties, Inc. The Court, 
therefore, would take the position that it would not sustain 
the Demurrer on that grounds alone, but defer it as a 
matter of defense. Such a position by the Court, how­
ever, does not dispose entirely of the matter now for 
determination. The fact that a demurrer contains an in­
valid, unsupported or otherwise irrelevant issue, or the fact 
that the grounds assigned do not meet the approval of 
counsel for the opposing par ty or the Court does not justify 
the rejection of the pleading in toto. Even if one of the 
grounds assigned in a demurrer is found to be lacking in 
legal efficacy, the remaining grounds, if any there be, sur­
vive and are entitled to the consideration of the Court. 
Such is the situation presented here. 

Demurrers 

The Court is well aware of, and has had several oppor­
tunities to apply, the position of the Court of Appeals of 
Maryland with regard to demurrers filed in opposition to 
petitions for declaratory relief. Kelley vs. Davis, 233 Md. 
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494. As mentioned early in this Opinion, however, this 
Court does not envision the Bill of Complaint in this case 
to state the grounds for, or the request for, a declaration of 
the rights of the parties. The declaration which the Com­
plainant seeks is merely a declaration to support the issu­
ance of the "Mandatory Injunction" which she prays. In 
other words, it would be necessary to "dec la re" invalid 
the conveyances referred to within the Bill and in prayer 
for relief " ( c ) " in order to grant the relief prayed in 
" ( b ) " of the prayers for relief. There is no basis for, or 
necessity for, any other, further, or fuller declaration of 
rights of the parties. The Court is, therefore, of the opinion 
that the rule against entertaining a demurrer to a petition 
for declaratory relief is not appropriate to this particular 
proceeding, and should not be applied hereto. 

The Court will attempt to state the position of the Com­
plainants insofar as it presents a legal issue to be resolved 
herein. The Complainant adopts the position that title to 
lands under tidal waters vested in the King of England, for 
the benefit of the nations, passed to the Colonies under the 
Royal Charters granted therefor, in trust for the communi­
ties to be established, and upon the American Revolution, 
passed to the original States to be held by the officials there­
of in trust for the people within the boundaries of the re­
spective States, subject only to the rights surrendered by 
the Constitution of the United States to the Federal Gov­
ernment for the regulation of navigation. The trust which 
she envisioned is one which covers the entire jus publicum 
and vests in the trustee an irrevocable and inalienable title 
to such property. In support of her position in regard to 
such a trust, she narrowly construes the first portion of 
Article 6 of the Declaration of Rights of the Constitution 
of Maryland, of 1867, which reads: 

" A r t . 6. That all persons invested with the Legisla­
tive or Executive powers of Government are the 
Trustees of the Public and, as such, accountable for 
their conduct: . . . " 

She is further contending that such being the alleged 
common law of England, the General Assembly of Mary­
land, or apparently any Provincial legislature, is not, and 
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never has been, empowered or authorized to change or 
modify that common law. As authority for that provision, 
she cites a portion of the content of Article 5 of the Declara­
tion of Eights of the Constitution of Maryland, of 1867, the 
portion which she cites being as follows: 

"Ar t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, . . . " . 

At this point, perhaps it would be well that the Court quote 
the remainder of Article 5 of the Declaration of Rights, with 
the emphasis by underlining being supplied by the Court: 

"Ar t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
Jury, according to the course of that Law, and to the 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776; and which, by experience, 
have been found applicable to their local and other 
circumstances, and have been introduced, used and 
practiced by the Courts of Law or Equity; and also of 
all Acts of Assembly in force on the first day of June, 
1867; except such as may have since expired, or may be 
inconsistent with the provisions of this Constitution; 
subject, nevertheless, to the revision of, an amendment 
or repeal by, the Legislature, of this Slate. And, the 
Inhabitants of Maryland are also entitled to all prop­
erty derived to them from, or under the Charter 
granted by His Majesty Charles I to Caecilius Calvert, 
Baron of Baltimore." 

There is no substantial difference between that portion of 
the 1867 Constitution of Maryland and paragraph 3 of the 
Declaration of Rights of the First Constitution of Mary­
land, as reported by Kilty, Volume 1, The Laws of Mary­
land 1799 Edition. I t reads as follows: 

" I I I . That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
jury according to the course of that law, and to the 
benefit of such of the English statutes as existed at 
the time of their first emigration and which by experi­
ence have been found applicable to their local and other 

•circumstances, and of such others as have been since 
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made in England or Great Britain, and have been in­
troduced, used and practiced by the Courts of Law or 
Equi ty; and also to all acts of assembly in force on 
the first of June, 1774, except such as may have since 
expired, or have been, or may be altered by acts of 
convention, or this declaration of r ights ; subject never­
theless to the revision of, and amendment or repeal by, 
the Legislature of this State: and also the Inhabitants 
of Maryland are also entitled to all property derived to 
them from or under the charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

If, a s Counsel for the Complainant has stated in his 
Supplementary Memorandum, the Court was impatient at 
the Hearing with the persistent argument of Counsel with 
regard to the elements of the Common Law doctrine, per­
haps i t was because of the clear exception in the Declaration 
of Bights as hereinbefore set forth, and the almost incon­
testable legal understanding that the Legislature of Mary­
land is a t liberty, and in the conscientious performance of 
its duties, must, from time to time, change the Common Law 
through statutory enactments in order to meet the changing 
conditions of time and history. Lutz vs. State 167 Md. 12, 
Heath vs. State, 198 Md. 455, Goldenberg vs. Federal Fi­
nance, 150 Md. 298, 5 M.L.E. "Common Law", Section 3. 
The adoption of any proposition that would abrogate, nul­
lify and destroy the great body of law in Maryland, in­
cluding enactments of the General Assembly, except so 
much thereof as interpreted and applied the Common Law 
of England prior to 1776 and the treatment of subjects not 
contemplated by that common law, is so illogical, unreason­
able, and disastrous in its consequences as to be almost 
incomprehensible. The Court supposes that this is the rea­
son why the point had not been more frequently pressed 
upon the Courts of this State in the past. 

The Court is indebted, however, to Counsel for the Com­
plainant for urging upon the Court the controlling nature of 
the opinion of the Supreme Court of the United States in 
Shively vs. Bowlby, 14 Sup. Ct. 548,152 U. S. 1. The Court 
willingly and delightedly adopts the decision therein to be 
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determinative of the issues presented by the Complainant 
for resolution in this proceeding. Unfortunately, Counsel 
for the Complainant has misread the case, and has ap­
propriated wording from that case, out of context, to at­
tempt to support the position of the Complainant herein. 

That case establishes the proposition that, consistent 
with the Common Law1 of England, the individual States 
inherited the sovereignty over lands under navigable waters 
within the State, and granted unto them control and regula­
tion of riparian rights, which the States were free to 
alienate according to the constitution and statutes of the 
respective States. In a most helpful and extensive treat­
ment of the entire subject matter of riparian rights as they 
existed within the original thirteen states, and as, by virtue 
of that opinion, extended to the new states admitted into 
the Union thereafter, the Supreme Court, in Shively vs. 
Bowlby, has furnished a source of history of the treatment 
of riparian rights of enormous magnitude, and through its 
study, one is oriented to the broad spectrum, and range 
of treatment, of the subject by the individual States. This 
concept is fundamental if one is to now attempt to define 
and understand riparian rights within the United States. 
Available treaties, encyclopedic eompendiums, and conclu­
sions based upon summaries of annotations must be read 
and considered in the light of the cardinal principle that the 
decisions of the individual states are based upon the law 
as it had been established within the individual states, and 
unless the law in force in the State in which the appellate 
decision has been rendered is identical with that in Mary­
land, the decision of the foreign jurisdiction, or the inter­
pretation of a federal tribunal based upon the law of that 
foreign jurisdiction, is neither persuasive nor controlling. 

If the strict trust theory proposed by the Complainant 
is the law in other jurisdictions, it is certainly not the law 
in Maryland. Without belaboring the issue with repetition 
of authorities recently enumerated and discussed by this 
Court in No. 8935 Chancery, the Court would merely ob­
serve that 'beginning with the Acts of 1745 and continuing 
through the Acts of 1970, the Legislature of Maryland has 
recognized the existence of certain riparian rightsMn pri-
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vate land owners. A long line of judicial decisions of the 
Court of Appeals of Maryland and Federal Courts in­
terpreting Maryland Law, have protected, enforced, in­
terpreted and arbitrated these rights, beginning, at least, 
in 1815, with The Wharf Case, reported in 3 Bland at page 
361, and continuing through Causey vs. Gray, in 1968, re­
ported in 250 Md. at page 380, and through November 12, 
1969, in Western Contracting Corporation vs. Titter, re­
ported in 255 Md. at page 581. 

The most specific pronouncement of the General As­
sembly of Maryland, however, upon the narrow issue sought 
by the Complainant to be raised against The Board of 
Public Works of Maryland is contained in Section 15 of 
Article 78A of The Annotated Code of Maryland. Without 
quoting that lengthy section in full in this Opinion, since 
1945, The Board of Public Works of Maryland has been 
granted specifically the following power: 

" A n y real or personal property of the State of Mary­
land or of any Board, Commission, Department or 
Agency thereof, and any legal or equitable rights, in­
terests, privileges or easements, in, to, or over the 
same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm, 
corporation, or to the United States, or any agency 
thereof, or to any Board, Commission, Department or 
other agency of the State of Maryland for a considera­
tion adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State 
subject to such conditions as The Board of Public 
Works may impose . . . As used herein, the term 'real 
or personal property or any legal or equitable rights, 
interests, privileges for easements in, to, or over the 
same' shall include the inland waters of the State and 
land under said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three miles from 
the low watermark of the coast of the State of Mary­
land bordering on said ocean, and the waters above said 
land . . . " 

The language which Counsel for the Complainant has 
selected from Shively vs. Bowlby with regard to the imposi-
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tion of a trust does not apply to the type of trust which the 
Complainant espouses. The factual situation in Shively vs. 
Bowlby presented the issue as to whether or not a pur­
ported grant from the United States of America, while the 
area was a territory under the jurisdiction of the Federal 
Government, took precedence over a grant by the State of 
Oregon for the same land. The Court determined that the 
United States had no power to make such a grant because 
the Federal Government held the land in trust pending the 
formation of the new State. If one will read the last ten 
paragraphs of the Opinion, the thrust of the entire opinion 
will become most evident. The type of trust referred 
to therein bears no resemblance to the type of trust here 
urged upon the Court. 

The pleadings, memoranda, and arguments in this case 
have been filled with references to various possible disas­
trous consequences by the adoption of the position of one 
party or the other. The Court refuses to speculate, and does 
not base this Opinion upon any unproven allegations, either 
favorable or unfavorable to the Complainant, but, if one 
had the time, it might be an interesting mental exercise to 
conceive of replacing the shorelines of The State of Mary­
land to their composition and contour, and in all their pris­
tine beauty, of the year 1634. Such would be the logical, if 
unreasonable, result should the theory of the Complainant 
be adopted, and the requested "Mandatory Injunction" 
issued by this Court. 

Adapting, as she has, the theory of her cause of action, 
the Court can see no reasonably possible manner in which 
the Bill of Complaint can be amended to avoid its basic 
infirmity, nor any need for any further delay in granting 
an opportunity for such an amendment. 

Having reached this decision in the matter, it becomes 
unnecessary to consider the standing of the Complainant to 
sue. 

I t is, therefore, this 31st day of August, 1970, by the 
Circuit Court for Worcester County, Maryland, OR­
DERED that : 
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1. The Petition to Intervene as Plaintiffs filed by the 
"Nor th American Habitat Preservation Society" and 
R. Doyle Grabarck, President, and Individually, on 
January 26,1970, is D E N I E D ; 

2. The Motion Ne Recipiatur filed by Defendant James 
B. Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to the 
said Motion Ne Recipiatur filed by the Defendant 
James B. Caine, Inc., on March 11, 1970, is DENIED; 

4. The Motion Raising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Prop­
erties, Inc., on November 7, 1969, is DENIED • 

6. The Demurrer of Dependant Maryland Marine Prop­
erties, Inc., to the Bill of Complaint, filed on October 
20, 1969, is SUSTAINED, without leave to the Com­
plainant to amend; 

7. The Demurrer of Defendant Board of Public Works 
to the Bill of Complaint, filed on October 21, 1969, 
is SUSTAINED, without leave to the Complainant 
to amend; and 

8. The ' ' Motion of Complainant for Summary Judgment 
Upon Same Issues" filed by the Complainant on May 
11, 1970, being more in the nature of a Demand for 
Admission of Facts, (which would have been a more 
appropriate Pleading) is GRANTED, the facts there­
in having been conceded in the absence of any re­
sponse thereto by the Defendants; and 

9. The Complainant shall pay the costs of this pro­
ceeding. 

DANIEL T. PRETTYMAN, 

Judge 

TRUE COPY, TEST : Frank W. Hales, Clerk 
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IN THE 

Supreme Court of the United States 

OCTOBER TERM, 1971 

No. 71-199 

ELINOR H. KERPELMAN, 
Petitioner, 

v. 

BOARD OF PUBLIC WORKS OF MARYLAND, ET AL., 
Respondents. 

ON PETITION FOR A WRIT OF CERTIORARI TO THE 

COURT OF APPEALS OF MARYLAND 

BRIEF IN OPPOSITION OF RESPONDENT 
MARYLAND MARINE PROPERTIES, INC. 

OPINION BELOW 
Kerpelman v. Board of Public Works, 261 Md. 436, 276 

A. 2d 56 (1971). 

JURISDICTION 
As is set forth in the Argument below, this Honorable 

Court lacks jurisdiction because the Petition for a Writ of 
Certiorari was not timely filed and because the decision 
of the Court of Appeals of Maryland was based solely upon 
adequate and independent state grounds. 
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QUESTIONS PRESENTED 
I. 

Was the Petition for a Writ of Certiorari filed within 
ninety days of the entry of finaT judgment by the Court of 
Appeals of Maryland, the highest court of the State of 
Maryland? 

It 
Was the decision of ,,the ,£aur£,,of Appeals of Maryland 

based upon adequate and independent state grounds? 

STATEMENT OF THE CASE 
The Court of Appeals of Maryland, in its opinion and 

order filed on April 12, 1971 (Pet. 1A-8A), affirmed the 
order of the Circuit Court for Worcester County, Mary­
land dated August 31, 1970 (Pet. 21A-22A). The order of 
the lower court, inter alia, sustained without leave to 
amend the demurrer filed by this Respondent, Maryland 
Marine Properties, Inc., to the Bill of Complaint of 
Petitioner. 

The Bill of Complaint challenged a transaction entered 
into in 1968 between Respondent, Board of Public Works 
of Maryland, and this Respondent, Maryland Marine Prop­
erties, Inc. The Bill of Complaint alleged that the Board 
of Public Works of Maryland, acting in accordance with 
the authority expressly vested in it by the then applicable 
provisions of Section 15 of Article 78A of the Annotated 
Code of Maryland (1965 Repl. Vol.), conveyed the State's 
interest in 197 acres of marshlands located in Worcester 
County on the Eastern Shore of Maryland, to Respondent, 
Maryland Marine Properties, Inc., the owner of the ripar­
ian shore line adjacent to the marsh. Such conveyance 
was alleged to have been made in exchange for the con­
veyance to the State of Maryland of other marshlands 
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owned by Respondent, Maryland Marine Properties, Inc. 
The concern expressed by Petitioner in her Bill of Com­
plaint was that Respondent, Maryland Marine Properties, 
Inc., intended, in 1968, to fill and otherwise improve the 
marshlands in question. There is no allegation, however, 
in the Bill of Complaint that any such activity was or 
would be in violation of any federal, state or local statute 
or regulation, or that Respondent failed to obtain all neces­
sary permits required by the various regulatory agencies. 

In the Bill of Complaint, Petitioner based her standing 
to challenge the transaction above solely on her status as a 
taxpayer and resident of Baltimore City, which is far 
removed from the property in question, located on the 
Eastern Shore of Maryland. 

ARGUMENT 

I. 
THE PETITION WAS FILED TOO LATE. 

The Maryland Court of Appeals rendered its opinion and 
final order in this case on April 12, 1971. The Petition for 
a Writ of Certiorari was not filed in this Court until 
August 9, 1971, more than ninety days after the entry of 
the final order of the Court of Appeals of Maryland and 
without an extension being granted by a Justice of this 
Court. The decisions of this Court, the Maryland Court 
of Appeals and the United States District Court for the 
District of Maryland make it clear that such late filing 
violates the requirements of 28 U.S.C. §2101 (c) and Rule 
22 of this Court and that the Petition, therefore, should be 
denied. 

The test for determining when a judgment of a state 
court becomes final for the purpose of review by this 
Court and, therefore, for determining when the ninety-
day period begins to run, was set forth in Market Street 
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Ry. v. R.R. Commission, 324 U.S. 548 (1945). Mr. Justice 
Jackson stated: 

"The judgment for our purposes is final when the 
issues are adjudged. Such finality is not deferred by 
the existence of a latent power in the rendering court 
to reopen or revise its judgment. . . . Such latent 
powers of state courts over their judgments are too 
variable and indeterminate to serve as tests of our 
jurisdiction. Our test is a practical one. When the 
case is decided, the time to seek our review begins 
to run." (324 U.S. at 551-552.) 

Under Maryland practice, it is clear that the issuance and 
docketing of the opinion and order of the Court of Appeals 
of Maryland, which in this case took place on April 12, 
1971, is the critical date for the application of the rule set 
forth above. This is the date of decision referenced for 
this case and for all Maryland Court of Appeals cases by 
both the Maryland and Atlantic reports. 

The Court of Appeals of Maryland has had specific oc­
casion to construe its own rules of appellate procedure in 
light of the federal ninety-day requirement for certiorari. 
The Maryland court was squarely faced with the issue of 
what criminal convictions had become final under the 
test of Linkletter v. Walker, 381 U.S. 618 (1965) at the 
time the Maryland court handed down its landmark de­
cision in Schowgurow v. State, 240 Md. 121, 213 A. 2d 475 
(1965) on October 11, 1965. The resolution of this issue 
involved an express determination of whether in each 
case the time for the filing of a petition for writ of cer­
tiorari in this Court had expired. In Tucker v. Warden of 
Maryland Penitentiary, 243 Md. 331, 220 A. 2d 908 (1966), 
the Court of Appeals of Maryland expressly held that the 
prior Tucker conviction became final on July 13, 1965, the 
date the court issued an order dismissing the appeal. This 
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is the corresponding date to April 12, 1971 in this case. See 
also Terry v. Warden of Maryland Penitentiary, 243 Md. 
610, 221 A. 2d 691 (1966). Similarly, in Cowans v. Warden, 
Maryland Penitentiary, 276 F. Supp. 696, 698 (D. Md., 
1967), a habeas corpus case, the court held that the Peti­
tioner's conviction became final on the date when the 
opinion on his direct appeal to the Maryland Court of 
Appeals was filed. 

Ignoring the controlling authorities cited above, Peti­
tioner contends that the date of the issuance of the man­
date under Maryland practice is the critical date for the 
purpose of filing a petition for a writ of certiorari. Under 
Maryland practice, the issuance of a mandate is a routine 
ministerial function performed by the clerk of the court. 
See Rule 876b of the Maryland Rules of Procedure, Vol. 
7B of the Annotated Code of Maryland (1963 Repl. Vol.). 
In the mandate, the clerk merely certifies the previous 
entry of the final action of the court. The date of the man­
date has no significance for the purpose of determining 
the appropriate time in which to file a petition for cer­
tiorari in this Court. 

II. 
THE DECISION OF THE COURT OF APPEALS OF MARYLAND 

IN THE INSTANT CASE WAS BASED SOLELY UPON ADEQUATE 
AND INDEPENDENT STATE GROUNDS. 

After a careful review of the factual allegations set 
forth in Petitioner's Bill of Complaint, the Maryland Court 
of Appeals affirmed the decision of the lower court, con­
cluding that Petitioner had failed to establish her standing 
to sue. This Court has consistently held that it lacks juris­
diction to review judgments of state courts that rest on 
adequate and independent state grounds. Herb v. Pitcairn, 
324 U.S. 117, 125 (1945); Fox Film Corp. v. Muller, 296 
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U.S. 207, 209-210 (1935). A state court ruling based upon 
standing to sue constitutes adequate and independent 
state grounds. See Cramp v. Board of Public Instruction, 
368 U.S. 278, 281-282 (1961). 

To attack in this Court a decision based upon indepen­
dent state grounds, Petitioner must clearly show that the 
ruling of the state court was frivolous and contrary to pre­
vious precedents or that the decision places a totally un­
reasonable obstacle in the way of judicial enforcement of 
alleged federal rights. Neither situation exists here. 

The opinion of the Maryland Court of Appeals (Pet. 
1A-8A) •adopts a long line of Maryland authorities holding 
that a litigant has no standing to challenge the constitu­
tionality or application of a statute unless an interest as 
a taxpayer is adequately alleged or unless the litigant 
alleges a special interest in the subject matter apart from 
that of the general public. The court properly found that 
Petitioner had made no such allegations in the instant case. 

The ruling of the Maryland Court of Appeals concerns 
only the facts as alleged by the individual Petitioner. It 
is apparent from the court's opinion and from the prior 
Maryland decisions that other individuals or groups of in­
dividuals might well have standing to raise issues touched 
on by Petitioner and that the Maryland court in such 
event would decide on the merits a case which was prop­
erly presented to it. The Maryland doctrine of standing 
to sue, however, which is consistent with the general body 
of law on the subject, was intended to discourage, and 
rightly so, totally frivolous and ill-conceived litigation of 
which the instant case is a prime example. 
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CONCLUSION 
For the foregoing reasons, the Petition for a Writ of 

Certiorari should be denied. 

Respectfully submitted, 

THOMAS P. PERKINS, III, 

Attorney for Respondent, 
Maryland Marine Properties, Inc. 

September 1,1971 
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BOARD OF PUBLIC WORKS OF MARYLAND, ET AL., 

Respondents. 

O N PETITION FOR A WRIT OF CERTIORARI TO THE 

COURT OF APPEALS OF MARYLAND 
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BOARD OF PUBLIC WORKS OF MARYLAND 

IN OPPOSITION 

OPINION BELOW 
The Opinion of the Court of Appeals of Maryland is re­

ported in 261 Md. 436, and 276 A. 2d 56. 

QUESTION PRESENTED 

Whether the decision of the Court of Appeals of Mary­
land was based upon an independent state ground? 
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STATEMENT OF THE CASE 
The Court of Appeals of Maryland affirmed the order of 

the Circuit Court for Worcester County, Maryland, sustain­
ing without leave to amend the demurrers filed by Re­
spondents, Maryland Marine Properties, Inc. and Board of 
Public Works of Maryland, to the Bill of Complaint of 
Petitioner. 

The Bill of Complaint sought the issuance of a mandatory 
injunction requiring Maryland Marine Properties, Inc. and 
James B. Caine, Inc. to reconvey to the State of Maryland 
certain lands in Worcester County, Maryland, which had 
been conveyed by the Board of Public Works of Maryland 
in accordance with the power and authority vested in the 
Board by Section 15 of Article 78A of the Annotated Code 
of Maryland. In affirming the Order of the Circuit Court, 
the Court of Appeals of Maryland held that the Petitioner's 
decisive question before it was whether or not the Peti­
tioner had standing to sue and having concluded that she 
did not have such standing did not reach the other ques­
tions posed in Petitioner's Bill of Complaint. 

REASON FOR DENYING THE WRIT 
THE DECISION OF THE COURT OF APPEALS WAS BASED 

UPON AN INDEPENDENT STATE GROUND. 

The Court of Appeals concluded that the Petitioner had 
failed to establish her standing to sue. The United States 
Supreme Court has held that it lacks jurisdiction to review 
judgments of state courts that rest on adequate and inde­
pendent state grounds: 

"This Court from the time of its foundation has adhered 
to the principle that it will not review judgments of 
state courts that rest on adequate and independent 
state grounds (citing cases). The reason is so obvious 
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that it has rarely been thought to warrant statement. 
It is found in the partitioning of power between the 
state and Federal judicial systems and in the limita­
tions of our own jurisdiction." Herb v. Pitcairn, 324 
U.S. 117, 125. 

The Court of Appeals of Maryland held that the Petitioner 
had no standing to sue as. a taxpayer because there were no 
allegations indicating that the actions complained of would 
result in higher State taxes to her and that her general 
allegations that the conveyances would have damaging 
effect upon the marine ecology of the State indicated an 
interest no different from that generally of citizens of the 
State (Pet. 5A-6A). 

The United States Supreme Court has also held that one 
who sues as a taxpayer alleging injury by unconstitutional 
conduct must establish a direct dollar and cents injury or 
threat of injury (Doremus v. Board of Education, 342 U.S. 
429), and that when a taxpayer seeks to restrain what he 
alleges are unconstitutional acts he must be able to show 
not only that the statute under which the government acts 
is invalid "but that he has sustained or is immediately in 
danger of sustaining some direct injury as a result of its 
enforcement, and not merely that he suffers in some in­
definite way with people generally." Massachusetts v. 
Mellon, 262 U.S. 447 at 488. (Emphasis supplied.) 
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CONCLUSION 
For the foregoing reason, the Petition for a Writ of 

Certiorari should be denied. 

Respectfully submitted, 

FRANCIS B. BUECH, 

Attorney General of Maryland, 

JON F. OSTER, 

Assistant Attorney General 
of Maryland, 

For Respondent, 
Board of Public Works 

of Maryland. 



IN THE 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 1971 

NO. 71-199 

ELINOR H. KERPELMAN, 

Petitioner, 

v. 

MARVIN MANDEL, Governor, LOUIS L. GOLDSTEIN, 
Comptroller of the Treasury, and JOHN LUETKE-
MEYER, Treasurer, Constituting the BOARD OP 
PUBLIC WORKS OF MARYLAND; JAMES B. CAINE, 
INC. a Maryland Corporation, and MARYLAND MA­
RINE PROPERTIES, INC., a Maryland Corporation, 

Respondents 

ON PETITION FOR WRIT OF CERTIORARI 
TO THE COURT OF APPEALS OF MARYLAND 

CERTIFICATE OF SERVICE 

I hereby certify that on the 7th day of September, 1971 
three copies of this Brief in Opposĵ feipn were mailed, post­
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JURISDICTION 
Jurisdiction is asserted by the petitioner pursuant to 28 

U.S.C. 1257(3). 

This respondent asserts, however, that the judgments 
sought to be reviewed were entered by the Court of Appeals 
of Maryland on November 16, 1970 and April 12, 1971 and 
the Petition was filed on August 9, 1971, more than ninety 
days after the entry of said judgments. This Court has no 
jurisdiction to entertain this Petition. 28 U.S.C. 2101 (c). 

QUESTIONS PRESENTED 
1. Whether this Court has jurisdiction to entertain this 

Petition since it was filed more than ninety days after the 
entry of the judgments by the Court of Appeals of Mary­
land. 

.2. Whether the issues decided below (i.e., the dismissal 
of an appeal because of late filing and the lack of peti­
tioner's standing to sue) involve federal questions of sub­
stance. 

STATUTE AND RULES INVOLVED 
28 U.S.C. 2101: 

"(c) Any other appeal or any Writ of Certiorari in­
tended to bring any judgment or decree in a civil 
action, suit or proceeding before the Supreme Court 
for review shall be taken or applied for within ninety 
days after the entry of such judgment or decree. * * *." 

Rule 812, Maryland Rules of Procedure: 
"(a) Whenever an appeal to this Court [Court of 

Appeals of Maryland] * * * is permitted by law, the 
order for appeal * * * shall be filed within thirty days 
from the date of the judgment appealed from, * * *." 
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Rule 870, Maryland Rules of Procedure: 
"Except as otherwise provided by Rules 835 (Dis­

missal of Appeal) and 871 (Remand), this Court will 
either affirm or reverse the judgment from which the 
appeal was taken, or direct the manner in which it 
shall be modified, changed or amended. The decision 
of this Court shall be final and conclusive." 

Rule 876, Maryland Rules of Procedure: 
"(a) The order of this Court dismissing an appeal or 

affirming or reversing in whole or in part, or modify­
ing the judgment from which the appeal was taken, or 
awarding a new trial, or entering a final judgment pur­
suant to Rule 875 (Final Judgment in This Court) 
shall be evidenced by the mandate of this Court which 
shall be certified under the seal of this Court by the 
Clerk. It shall not be necessary for any formal order 
or judgment other than the mandate to be signed or 
transmitted to the lower court. 

"(b) Unless otherwise ordered by this Court, the 
mandate shall be issued as of course by the Clerk upon 
the expiration of thirty days after the opinion of this 
Court has been filed or the order of judgment of this 
Court has been entered, and shall be transmitted by 
him to the lower court." 

STATEMENT OF THE CASE 
Petitioner filed suit against the Board of Public Works 

of Maryland (Board), this Respondent and another Mary­
land corporation seeking to set aside conveyances of land 
from the Board to the corporate respondents. Petitioner 
brought the suit in her capacity as a Maryland taxpayer 
and alleged that the conveyances in question of a portion 
of the submerged land lying between the high-water lines 
and the bulkhead lines adjacent to the shore of two bays 
in Worcester County, Maryland, would have a deleterious 
effect upon the environmental conditions of the bays. 
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All respondents challenged the legal sufficiency of the 
complaint by demurrer and the trial court sustained their 
demurrers. 

The Petitioner noted a timely appeal from the adverse 
decision in favor of the Board and the Co-Respondent, 
Maryland Marine Properties, Inc. Her appeal of the ruling 
in favor of this Respondent was not filed within the thirty 
day period required by Maryland Rule 812(a) and, accord­
ingly, on November 16,1970, the Court of Appeals of Mary­
land dismissed her appeal. 

On April 12, 1971, the Court of Appeals entered a judg­
ment affirming the order of the trial court in favor of the 
Board and the Co-Respondent, Maryland Marine Proper­
ties, Inc. That decision was based solely on the ground that 
the Petitioner did not have standing to prosecute the suit. 

This Petition was filed on August 9, 1971, 266 days after 
the entry of judgment in favor of this Respondent and 119 
days after the entry of judgment in favor of the Co-Re­
spondents. 

ARGUMENT 
I. 

THIS COURT HAS NO JURISDICTION TO ENTERTAIN THE 
PETITION BECAUSE IT WAS FILED MORE THAN NINETY DAYS 
AFTER THE ENTRY OF THE JUDGMENTS OF WHICH REVIEW IS 
SOUGHT. 

An order by the Court of Appeals of Maryland dismissing 
an appeal or affirming a judgment of a lower court con­
stitutes a final judgment rendered by the highest Maryland 
court in which a decision may be had. Maryland Rule 870. 

The order dismissing the appeal against this Respondent 
was entered on November 16,1970. The order affirming the 
judgment in favor of the Co-Respondents was entered on 
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April 12, 1971. Both events occurred more than ninety 
days prior to the filing of the Petition. 

Petitioner's contention that time should be measured 
from the date of issuance of the court's mandate is without 
merit. The entry of an order dispositive of an appeal con­
stitutes a final judgment. That is the time "when the issues 
are adjudged." Market Street R. Co. v. Railroad Com. of 
Cal, 324 U.S. 548, 551, 89 L. Ed. 1171, 1180, 65 S. Ct. 770 
(1945). The subsequent issuance of the mandate is a 
routine function of the court clerk and is done simply to 
provide official evidence of the court's action. Maryland 
Rule 876. 

It is clear that the issues raised by the Petition were 
adjudged by the Court of Appeals of Maryland more than 
90 days prior to the filing of this Petition. This Court has 
no jurisdiction to entertain the Petition. 28 U.S.C. 2101(c). 

II. 
THE ISSUES DECIDED BELOW DID NOT INVOLVE FEDERAL 

QUESTIONS OF SUBSTANCE. 

It is axiomatic that this Court will consider only those 
questions which were decided by the court below. The 
questions decided by the Maryland Court of Appeals and 
which were dispositive of this litigation involved the appli­
cation of a local rule of procedure to the dismissal of an 
appeal because of late filing and a decision concerning the 
availability of Maryland's judicial machinery for the enter­
tainment of a taxpayer suit. 

The first question, involving the dismissal of the appeal 
against this Respondent presented the simple application 
of Maryland Rule 812(a) requiring an appeal to be noted 
within thirty days after the adverse ruling below. 
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The second question involved the application of the long­
standing Maryland rule that Maryland taxpayers have no 
standing to prosecute actions in the Maryland courts chal­
lenging the validity of state action unless they show that 
the challenged action caused them a pecuniary loss or re­
sulted in an increase of their taxes. 

So long as the Maryland court in denying standing to 
the petitioner did not decide a federal question either 
directly or indirectly, this Court, based on its prior de­
cisions, should not grant standing to the petitioner. Cramp 
v. Board of Public Instruction, 368 U.S. 278, 7 L. Ed. 2d 285, 
82 S. Ct. 275 (1961). 

The Maryland Court of Appeals did not incorrectly pass 
upon the propriety of any state action. Its decisions are in 
accord with its past decisions; they are in accord with the 
decisions of this Court; and they do not depart from the 
accepted and usual course of judicial proceedings. In short, 
the decisions do not present issues on important federal 
questions which should be settled by this Court. 

CONCLUSION 
For the foregoing reasons it is respectfully submitted 

that this Petition for Writ of Certiorari should be denied. 

Respectfully submitted, 

ROBEBT B . BAHNHOUSE, 

JOSEPH G. FINNERTY, JR., 

LEE W. BOLTE, 

Counsel for the Respondent, 
James B. Caine, Inc. 

September 7, 1971. 
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I N T H E 

Court of Appeals of Maryland 

SEPTEMBER TERM, 1970 

No. 364 

ELINOR H. KERPELMAN, 

Appellant, 
v. 

BOARD OF PUBLIC WORKS OF MARYLAND, ET AL., 

Appellees. 

APPEAL FROM THE CIRCUIT COURT FOR WORCESTER COUNTY 

(DANIEL T. PRETTYMAN, Judge) 

BRIEF OF APPELLEE, 
BOARD OF PUBLIC WORKS OF MARYLAND 

STATEMENT OF THE CASE 
The Appellee, Board of Public Works of the State of 

Maryland, accepts the Statement of the Case as set forth 
in Brief of Appellee, Maryland Marine Properties, Inc. 

QUESTIONS PRESENTED 

1. Whether the action of the Board of Public Works in 
conveying certain marshlands and wetlands of the State 
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pursuant to its authority to dispose of lands of the State 
provided in Section 15 of Article 78A of the Annotated 
Code of Maryland may be subject to judicial review in the 
absence of an allegation of fraud or corruption? 

2. Whether lands owned by the State under its navigable 
waters are held by the State in trust as an incident of the 
jus publicum and as such can not be alienated or disposed 
of by the State? 

STATEMENT OF FACTS 

The Appellee, Board of Public Works, adopts the State­
ment of Facts as set forth in Brief of Appellee, Maryland 
Marine Properties, Inc. 

ARGUMENT 

I. 
THE ACTION OF THE BOARD OF PUBLIC WORKS IN CONVEY­

ING CERTAIN MARSHLANDS AND WETLANDS OF THE STATE 
PURSUANT TO ITS AUTHORITY TO DISPOSE OF LANDS OF THE 
STATE PROVIDED IN SECTION 15 OF ARTICLE 78A OF THE 
ANNOTATED CODE OF MARYLAND IS NOT SUBJECT TO JUDI­
CIAL REVIEW IN THE ABSENCE OF AN ALLEGATION OF FRAUD 
OR CORRUPTION. 

Section 15 of Article 78A of the Annotated Code of 
Maryland provides in pertinent part as follows: 

"Any real or personal property of the State of MSSJ— 
land* or of any board, commission, department or 
IgeBcy thereof, and any legal or equitable rights, in­
terests, privileges or easements in, to, or over the 
same, may be sold, leased, transfejrfer^ pxchanged. 
granted or otherwise disposed of to any person, firm, 
corporatioh7 ° rtd""tfte United States, or any agency 
thereof, or to any board, commission, department or 
other agency of the State of Maryland fjrcjtjconsjdjera^ 
tion adequate in the opinion _of the Board of Public 



3 

WorkS;^ or to any county or municipality in the State 
subject to such conditions as the Board of Public Works 
may impose. . . . As used herein, the term 'real or 
personal property or any legal or equitable rights, in­
terests, privileges or easements in, to, or over the same' 
shall include the inland waters of the State and land 
under said waters, as well asIthe land"jnderneathjHe" 
Atlantic Ocean for a cHstance**oT*ffiree miles from the 
low watermark of the coast of the State of Maryland 
bordering on said ocean, and the waters above said 
land. . . ." 

Pursuant to such authority, certain lands located in Wor­
cester County, portions of which are under the navigable 
waters of the State, have been sold by the Board of Public 
Works. In her Bill of Complaint the Appellant alleges 
that the sale to the Appellee, Maryland Marine Properties, 
Inc., of 197 acres of State land was for a totally inadequate 
and insufficient consideration, and that the Board of Public 
Works "had a mistaken, unreasonable, or totally false 
opinion of such adequacy" (E. 2) . 

The proposition is firmly established that when a govern­
ing body such as the Board of Public Works, which is 
clothed with discretionary powers, acts within the powers 
conferred upon it by law its conclusions even if mistaken 
will not be reviewed by the courts in the absence of a show­
ing that its power has been fraudulently or corruptly exer­
cised. Fuller Co. v. Elderkin, 160 Md. 660, 669 (1931); 
Hanna v. Board of Education of Wicomico County, 200 Md. 
49 (1952). 

In her Bill of Complaint the Appellant failed to allege 
fraud or corruption on the part of the Board of Public 
Works and, accordingly, the Order of the Circuit Court for 
Worcester County sustaining the Demurrer of the Appel­
lee, Board of Public Works, should be affirmed. 



4 

II. 
LANDS OWNED BY THE STATE UNDER ITS NAVIGABLE 

WATERS ARE NOT HELD IN TRUST AS AN INCIDENT OF THE 
JUS PUBLICUM AND CAN BE ALIENATED OR DISPOSED OF BY 
THE STATE. 

The Appellant relies upon the cases of Commonwealth 
v. City of Newport News, 164 S.E. 689 (1932), and Illinois 
Central R.R. v. Illinois, 146 U.S. 387 (1892) in support of 
her argument that State lands under its navigable waters 
are held by the State in trust as an incident of the jus 
publicum, and as such cannot be alienated or disposed of 
by the state. 

In Commonwealth v. City of Newport News, supra, the 
Supreme Court of Virginia held that the General Assem­
bly of Virginia had the power to authorize the City of 
Newport News to discharge raw, untreated sewage into the 
waters of Hampton Roads. It also held that the questions 
of what extent these waters might be used for sewage dis­
posal; what extent these waters should be devoted to pur­
poses of fishery; and what restrictions and limitations 
should be placed on Jhese uses were questions committed 
by the Constitution of "Virginia to the discretion of the 
Legislature free from the control or interference of either 
the executive or judicial depajrtments of the government. 

More important for the purposes of the instant matter, 
the Supreme Court of Virginia observed that it confused 
the issue "to discuss the rights of the people to the tidal 
waters and their bottoms from the standpoint of a trust or 
limitation imposed by the State Constitution on the state 
as a sovereign entity." Supra, p. 696. Accordingly, the 
Virginia Court did not consider whether the rights there 
in question were inherent and inseparable incidents of the 
governmental power and jus publicum of the state and 
said: "Nor are we considering to what extent that fact, if 
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it be a fact, operates to limit the power of the Legislature 
to dispose of tidal waters and their bottoms, or to authorize, 
permit, or suffer them to be used for other purposes, either 
private or public." Supra, p. 697. 

In Illinois Central R.R. v. Illinois, supra, the Supreme 
Court of the United States held that the State of Illinois 
was the owner in fee of submerged lands constituting the 
bed of Lake Michigan which an Act of the State of Illinois 
in 1869 had purported to grant to the Illinois Central Rail­
road Company, and that a subsequent Act of the State in 
1873 repealing the Act of 1869 was valid and effective for 
the purpose of restoring to the State the same control, 
dominion and ownership of such lands that the State had 
prior to the passage of the Act of 1869. This case does con­
tain some rather broad and general statements by Mr. 
Justice Field concerning the nature of the title which the 
State held in submerged lands for the people but it is 
important to bear in mind that Mr. Justice Field's state­
ments were made in light of a factual situation in which 
the State of Illinois in the Act of 1869 had granted the 
Illinois Central Railroad Company the submerged land 
under the harbor of Chicago embracing something more 
than 1,000 acres. 

In the later case of Shively v. Bowlby, 152 U.S. 1 (1894), 
the Supreme Court observed that "[t]he . . . summary of 
the laws of the original states shows that there is no uni­
versal and uniform law upon the subject; but that each 
state has dealt with the lands under the tide waters within 
its borders according to its own views of justice and policy, 
reserving its own control over such lands, or granting 
rights therein to individuals or corporations, whether 
owners of the adjoining upland or not, as it considered for 
the best interests of the public. Great caution, therefore, 
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is necessary in applying precedents in one state to cases 
arising in another." Supra, p. 26. 

Even if the statements of Mr. Justice Field in the Illinois 
Central Railroad case, supra, did stand for the proposition 
that submerged lands of the state are an incident of the 
jus publicum and cannot be alienated, which they do not, 
the case would not be authority for the application of this 
principle in Maryland because of the extraordinary facts 
involved in the Illinois Central Railroad case, supra, and 
the subsequent statement of the Supreme Court in Shively 
v. BowVby, supra, that there are no universal and uniiorm 
laws concerning state owned land under the tide waters 
within its borders. 

CONCLUSION 

For the foregoing reasons the Opinion and Order of the 
Circuit Court for Worcester County sustaining the De­
murrer of the Appellee, Board of Public Works, to the Bill 
of Complaint of the Appellant without leave to amend 
should be affirmed. 

Respectfully submitted, 

FRANCIS B. BURCH, 

Attorney General, 

JON F. OSTER, 

Assistant Attorney General, 

For Appellee, Board of Public 
Works of Maryland. 
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I N THE 

Court of Appeals of Maryland 

SEPTEMBER TERM, 1970 

No. 364 

ELINOR H. KERPELMAN, 
Appellant, 

v. 

BOARD OF PUBLIC WORKS OF MARYLAND, ET A L . 
Appellees. 

APPEAL FROM THE CIRCUIT COURT FOR WORCESTER COUNTY 

(DANIEL T. PRETTYMAN, Judge) 

BRIEF OF APPELLEE, 
MARYLAND MARINE PROPERTIES, INC. 

STATEMENT OF THE CASE 
This is an appeal from the Opinion and Order of the 

Circuit Court for Worcester County (Prettyman, J.) dated 
August 31, 1970 (E. 11). The Order appealed from sus­
tains, without leave to amend, the demurrers of Appellees 
Maryland Marine Properties, Inc. and Board of Public 
Works of Maryland to the Bill of Complaint filed below 
(E. 1). The Bill of Complaint sought the issuance of a 
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mandatory injunction to force the reconveyance of the 
State's interest in 197 acres of wetlands allegedly conveyed 
by the Board of Public Works to Maryland Marine Proper­
ties in 1968. The other rulings of Judge Prettyman set forth 
in the Order of August 31, 1970 are not challenged in the 
brief of the Appellant filed herein. 

Appellant has also noted an appeal from the Order of the 
Circuit Court for Worcester County (Prettyman, J.) dated 
September 22, 1970. This Order sustained the demurrer of 
Defendant James B. Caine, Inc. (E. 30). On November 16, 
1970, however, this Honorable Court granted a motion to 
dismiss the Caine appeal. 

QUESTIONS PRESENTED 

1. Does Appellant have standing to sue in this case? 

2. Has Appellant sufficiently alleged grounds which 
would subject to judicial review the discretionary action 
of the Board of Public Works challenged in the Bill of Com­
plaint? 

3. Does Section 15 of Article 78A of the Annotated Code 
of Maryland contravene any provision of the Maryland 
Constitution? 

4. Is Appellant barred by laches? 

STATEMENT OF FACTS 
The facts alleged in the Bill of Complaint which affect 

Appellee Maryland Marine Properties, Inc. are set forth 
below. These facts are, of course, accepted for the pur­
poses of the demurrers. 

First, Appellant is a taxpayer and resident of Baltimore 
City. Second, in 1968, the Board of Public Works of Mary­
land, acting in accordance with the authority vested in 
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it by the then applicable provisions of Section 15 of Article 
78A of the Annotated Code of Maryland (1965 Repl. Vol.), 
conveyed the State's interest in 197 acres of marsh lands, 
wetlands and shallows located in Worcester County, Mary­
land to the riparian owner, Appellee Maryland Marine 
Properties, Inc. in exchange for marsh lands worth $41,000. 
Third, the Bill of Complaint further alleges that Appellee 
Maryland Marine Properties, Inc. is filling in the lands 
in question. 

There is no allegation in the Bill of Complaint that 
Appellee has failed to obtain all permits which were re­
quired at such time by the appropriate federal, state and 
local authorities having jurisdiction in the premises. Fur­
ther, there is no allegation that the challenged transaction 
or the filling operations will in any way affect navigation 
or will in any way affect fishing in the bay other than the 
most extreme speculation, unsupported by any factual 
allegations, that this particular transaction will have the 
direst consequences to the entire Maryland ecological 
system. 

Additional facts are alleged with regard to a transaction 
between the Board of Public Works of Maryland and 
James B. Caine, Inc., a Defendant below. This Defendant 
is no longer a party to this appeal. Other than the factual 
allegations recited above, the Bill of Complaint consists 
entirely of legal argument and mere conclusions. 

ARGUMENT 

I. 
APPELLANT DOES NOT HAVE STANDING TO CONTEST THE 

CONSTITUTIONALITY OF SECTION 15 OF ARTICLE 78A OR TO 
CHALLENGE THE TRANSACTION ENTERED INTO IN THIS CASE 
PURSUANT TO SUCH STATUTE. 

Appellant seeks in this case a mandatory injunction to 
set aside a transaction between Appellee Maryland Marine 
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Properties, Inc. and Appellee Board of Public Works of 
Maryland affecting property in Worcester County, Mary­
land and entered into strictly in accordance with express 
statutory authority. The court below did not reach the 
question of standing inasmuch as the demurrers were sus­
tained on other grounds (E. 23). The question of standing, 
however, is a threshold question and should be considered 
at the outset, because it is determinative of this case. 

Further, this Court has already ruled on this very point 
in a similar case. In Board of Public Works v. Larmar 
(No. 345, September Term, 1970), which is currently 
pending before this Court, the Appellant, Mrs. Kerpelman, 
filed a petition to intervene in the lower court. Her alle­
gations of standing in Larmar were the same as the 
allegations in this case. The lower court ruled that Mrs. 
Kerpelman lacked standing and this decision was affirmed 
by this Court. Kerpelman v. Larmar (No. 412, September 
Term, 1969; appeal dismissed March 3, 1970). 

Appellant does not allege standing in this case based 
upon any statutory provision. She does not allege that 
she has any special interest of any kind in the transaction 
which she questions. Indeed, she alleges that she is in 
fact not even a resident of Worcester County, but a resi­
dent of Baltimore City, conceding that she has no interest 
of any kind in this case other than as a member of the 
general public residing in the State of Maryland. Her 
standing is alleged purely as a taxpayer and also as a 
general beneficiary of an alleged public trust. These theo­
ries will be considered separately below. 

A. Standing as a taxpayer 
In the first paragraph of the Bill of Complaint, Appellant 

states that her standing to sue is based upon the fact that 
she is a taxpayer. As indicated above, this allegation is 
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made all the more tenuous by the fact that she is not 
even a taxpayer of Worcester County, where the property 
in question is located. 

In the most recent case in point, Stovall v. Secretary of 
State, 252 Md. 258 (1969), this Court affirmed the decision 
of the lower court sustaining a demurrer to a taxpayer's 
suit due to the lack of the standing of the plaintiff to 
sue. The Stovall case concerned a matter of considerable 
public concern and attention, the transfer of control over 
Morgan State College. Judge McWilliams stated the ap­
plicable rule as follows: 

"In Maryland taxpayers have standing to challenge 
the constitutionality of a statute when the statute as 
applied increases their taxes, but if they cannot show 
a pecuniary loss or that the statute results in increased 
taxes to them, they have no standing to make such a 
challenge." (252 Md. at 263). 

See also Murray v. Comptroller, 241 Md. 383, 391 (1966); 
Citizens Committee v. County Commissioners, 233 Md. 398 
(1964); Baltimore v. Gill, 31 Md. 375, 394 (1869). In 
Stovall, Judge McWilliams cited with approval the fol­
lowing passage from the Citizens Committee case: 

"While the appellants claim that the carrying out of 
the provisions of the alleged unconstitutional and 
invalid laws, ordinances and resolutions, has resulted 
in loss and damage to them and all other taxpayers 
in the county, they have failed to prove or show any 
special damage or loss which is peculiar to themselves 
as taxpayers or otherwise." (233 Md. at 400). 

Appellant fails to allege any facts in the Bill of Complaint 
establishing a valid taxpayer interest. In the Murray case, 
supra, Judge Oppenheimer found that the Plaintiff did 
have standing inasmuch as it was clear that if church-
owned property, the subject matter of the suit, were placed 
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on the tax rolls, property taxes for individual property 
owners such as Mrs. Murray, would be reduced. Appel­
lant makes no such allegation here. In fact, the only alle­
gations are directly to the contrary. In paragraph 6 of 
the Bill of Complaint, Appellant admits that the trans­
actions which she challenges will actually increase the 
state tax base by putting additional property on the tax 
rolls. Despite this concession, which is decisive on this 
issue, Appellant engages in totally unsupported specula­
tions in a futile attempt to establish standing as a tax­
payer. She predicts that the conveyance of the relatively 
small acreage of wetlands challenged in this case will 
have immediate and dire consequences to the entire marine 
ecology of the State of Maryland. These speculations are 
not supported by a single allegation of fact. 

The only relevant facts alleged in the Bill of Complaint 
are that this case concerns the State's interest, if any, 
in 197 acres of riparian wetlands, which were exchanged 
for marsh lands which Appellant concedes to be worth at 
least $41,000, thereby actually increasing the inventory of 
such property in state ownership and control. 

Despite the wild predictions in the Bill of Complaint, it 
remains clear that this appeal concerns only 197 acres 
of wetlands whereas in the State of Maryland there are 
3,190 miles of tidal shore line supporting such wetlands, 
Hall of Records Commission, Maryland Manual, 1969-1970, 
p. 23 (1970), and whereas there are more than 300,000 acres 
of swamp and marshes in the State of Maryland (II 
Maryland State Planning Department, Wetlands in Mary­
land — Technical Report V-I (1970)). In view of these 
facts and statistics, no one could seriously contend that 
the specific transaction challenged here could have such 
an impact on marine ecology as to adversely affect the 
interests of Maryland taxpayers and thereby create stand­
ing to sue. 
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It is clear from the Bill of Complaint that what the 
Appellant is really concerned about is not the particular 
transaction challenged in this case, but the long-range 
policy of the State of Maryland with regard to the preser­
vation of wetlands. The proper forum in which to resolve 
these broad issues of public policy is the Legislature. 
Appellant must take solace in the fact that since this suit 
was filed the Legislature, at its 1970 session, totally revised 
the laws in this area. 

B. Standing to sue as a general beneficiary 
of a public trust. 

In paragraphs 2 and 3 of the Bill of Complaint, Appellant 
also seems to base her standing as a general beneficiary of 
an alleged public trust, citing as her authority Article 6 
of the Declaration of Rights of the Constitution of Mary­
land. This Article provides in material part "all persons 
invested with the Legislative or Executive powers of 
Government are the Trustees of the Public, and, as such, 
accountable for their conduct. . . ."* 

As set forth above, the Maryland law with regard to 
standing has been fully articulated in numerous opinions 
of this Court. To challenge the constitutionality of a 
statute or the application of a statute, the litigant must 
show a taxpayer interest or a special interest in the sub­
ject matter other than that of the general public. No 
Maryland case has ever established standing on the novel 
theory suggested here. To adopt such a theory would 

* Interestingly enough, Article 6 goes on to indicate that the remedy 
afforded to a citizen for a breach of the public trust is not litigation 
but revolution, the framers philosophizing: 

"Wherefore, whenever the ends of Government are perverted . . . 
the People may, and of right ought, to . . . establish a new Gov­
ernment ; the doctrine of non-resistance against arbitrary power 
and oppression is absurd, slavish and destructive of the good and 
happiness of mankind." Md. Decl. of Rights, Art. 6. 
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constitute a significant departure from the consistent pat­
tern of Maryland law developed from Baltimore v. Gill, 
supra, through Stovall v. Secretary of State, supra. Under 
the Maryland Constitution, the Board of Public Works and 
all other agencies are trustees of the public in all that 
they do. If Appellant has standing to sue as a general 
beneficiary of an intangible trust in this case, then every 
public action is subject to judicial review at the suit of 
any resident. A resident of Worcester County, for exam­
ple, may bring suit to enjoin the action of the Mayor and 
City Council of Baltimore in closing a public street. More 
significantly, the Plaintiffs in the Stovall case would clearly 
have had standing to challenge as important a public action 
as the determination of the future academic role of 
Morgan State College. This Court, however, has wisely 
placed restraints on the use of the courts to contest the 
actions of other branches of government. These restraints 
should be kept in force. Inasmuch as the Appellant lacks 
standing to sue, the judgment appealed from should be 
affirmed on this basis. 

II. 
THE ACTION OF THE BOARD OF PUBLIC WORKS CHALLENGED 

IN THIS CASE WAS A PROPER EXERCISE OF A 
CONSTITUTIONAL STATUTORY POWER. 

A. Appellant has failed to allege facts which would sub­
ject to judicial review the action of the Board of 
Public Works challenged in the Bill of Complaint. 

In this case, Appellant seeks the extreme equitable 
remedy of a mandatory injunction to force the reconvey­
ance of the State's interest in riparian property in accord­
ance with action taken by the Board of Public Works in 
1968. Although the courts of this State have the power 
to grant such relief (Maryland Rule BB 70a), it is a well 
established principle of equity that this power will only 
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be exercised with the greatest caution. Maryland Trust 
Co. v. Tulip Realty Co., 220 Md. 399, 412 (1959). 

In paragraph 3 of the Bill of Complaint, Appellant al­
leges that in 1968 the Board of Public Works agreed to 
transfer the interest of the State in 197 acres of submerged 
land to the riparian owner, Maryland Marine Properties, 
Inc. Appellant concedes that this transaction was made 
in accordance with the express statutory authority granted 
by the Legislature to the Board of Public Works pursuant 
to the then applicable provisions of Section 15 of Article 
78A of the Annotated Code of Maryland (1965 Repl. Vol.). 
This statute is both broad and specific with regard to the 
grant of power to the Board in this instance. It gives the 
Board power to convey any interest of the State in real 
or personal property "for a consideration adequate in the 
opinion of the Board of Public Works." Property may be 
transferred to or may be exchanged with any person or 
corporation and the term real or personal property or any 
interest therein expressly includes "the inland waters of 
the State and land under said waters." 

The Bill of Complaint makes it clear that an exchange 
was made pursuant to the statute. There is no allegation 
that the consideration was not considered adequate in 
the opinion of the Board of Public Works. There is no 
allegation that there was any procedural irregularity of 
any kind in connection with this transaction. 

In order to obtain judicial review of the action of the 
Board of Public Works challenged in this case, it is clear 
that Appellant must show that the Board's discretionary 
power was fraudulently or corruptly exercised. Hanna v. 
Board of Education, 200 Md. 49, 51 (1952); Coddington v. 
Helbig, 195 Md. 330, 337 (1950). The leading case with 
regard to discretionary actions of the Board of Public 
Works is a lower court opinion which states the same 
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principle of law set forth above. Terminal Construction 
Corp. v. Board of Public Works (Cir. Ct. of Baltimore 
City, Daily Record, July 29, 1957). 

Appellant does not allege any facts to support her con­
tention in the Bill of Complaint that the Board of Public 
Works acted fraudulently in this case. Indeed, she appears 
to have abandoned this contention in her brief on appeal. 
Fraud is a most serious charge, particularly when made 
against the Governor, the Comptroller and the Treasurer 
of the State of Maryland. It should be supported by sub­
stantial factual allegations which are totally absent here. 
Therefore, the merits of the action of the Board challenged 
in this case are not subject to judicial review. 

B. The provisions of Section 15 of Article 78A in effect 
in 1968 did not contravene any provision of the 
Maryland Constitution. 

The main thrust of the argument advanced in Appel­
lant's brief is that Section 15 of Article 78A of the Anno­
tated Code of Maryland (1965 Repl. Vol.), as it existed in 
1968, is unconstitutional. She argues that the legislative 
and administrative branches of government are powerless 
to enact laws and to enter into agreements which would 
in any way affect Maryland's tidelands. It is most signifi­
cant that under her theory, the 1970 revisions of the laws 
in this area, as enacted by the General Assembly, are 
equally as unconstitutional as the statute challenged in 
this case. 

Appellant's constitutional theory is the invention of 
what she considers to be necessity. Her Bill of Complaint 
reflects her personal sense of frustration in the ability of 
anyone other than the courts to consider the interests of 
the public in tidewater and wetland areas. On the con­
trary, legislative concern on these issues has been and is 
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continuing to develop rapidly, but it is significant that it 
was very much in evidence at the time of the particular 
transaction which is the subject matter of this suit. In 
this regard, it should be helpful to review the federal, 
state and local regulatory pattern as it existed in 1968. 

Under the provisions of the Rivers and Harbors Act, 
33 U.S.C.A. §403 (1970), no filling or bulkheading of any 
kind in tidal waters may be commenced without the prior 
approval of the U. S. Army Corps of Engineers, in order 
to protect the interests of navigation. Further, prior to 
granting approval for any such activities, the Corps of 
Engineers was and is required by law to consult with the 
U. S. Fish and Wild Life Service of the Department of 
the Interior "with a view to the conservation of wild life 
resources." 16 U.S.C.A. §662 (a) (1960). Therefore, the 
interests of navigation and conservation must be con­
sidered by the appropriate federal authorities before the 
type of activities about which Appellant complains may 
be carried out. In addition, fill and bulkhead activities 
were subject in 1968 to the issuance of a permit from the 
Maryland State Department of Water Resources pursuant 
to the provisions of Section 12 of Article 96A of the Anno­
tated Code of Maryland (1970 Supp.) and the approval of 
the Worcester County Shoreline Commission by virtue of 
the provisions of Sections 15A and 15B of the Code of 
Public Local Laws of Worcester County (1961 Edition and 
1968 Supp.). There is no allegation in the Bill of Com­
plaint that Appellee failed to obtain any and all such 
approvals before commencing filling operations or that 
these agencies shared her conviction that the particular 
transaction challenged here would have a serious impact 
on Maryland's ecological system. 

In considering the constitutionality of Section 15 of Arti­
cle 78A, it is also essential to determine what property 
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rights, if any, the State surrendered to the riparian owner, 
Maryland Marine Properties, Inc. in the transaction chal­
lenged in this case. If none were in fact given up, Appel­
lant has no cause for complaint and the constitutional 
argument is moot. 

This Court presently has before it the important case 
of Board of Public Works v. Larmar (No. 345, September 
Term, 1970). In Larmar, Judge Prettyman held that the 
riparian owner was free to fill wetlands and bulkhead out 
to the established bulkhead line without paying any com­
pensation to the State and subject only to the prior ap­
proval of the Worcester County Shoreline Commission. 
Judge Prettyman held that once having filled the land, 
the riparian owner has vested title to the fee, free and 
clear of the right and claim of the State of Maryland or of 
any other person, firm or corporation. 

This brief is not the place to reargue the Larmar case. 
The leading case is Goodsell v. Lawson, 42 Md. 348 (1875) 
where this Court held that fee simple title to the site of 
what is now a substantial part of the town of Crisfield 
was created by virtue of the filling in of submerged land. 
The only difference was that oyster shells were used a 
century ago to make new fast land, instead of sand and 
mud. Goodsell and other Maryland precedents appear to 
support the conclusions reached by Judge Prettyman in 
the Larmar case. 

Also directly in point is the recent opinion of Judge 
Thomsen in the Assateague Island condemnation cases, 
U. S. v. 222.0 Acres of Land, 306 F. Supp. 138, 156 (D. Md. 
1969). After a careful analysis of the Maryland law, Judge 
Thomsen concluded that the riparian owners, who had 
filled in land after obtaining the necessary permits, but 
without compensation to the State, held title to the land 
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in fee simple, subject only to the paramount right of the 
United States to protect navigation and the right of the 
State to condemn land for a public purpose. 

If this Honorable Court affirms the Larmar decision, it 
necessarily follows that this case must also be affirmed. 
It would then be clear that the State had no property 
interest to convey to Maryland Marine Properties, Inc. 
and that the transaction challenged here was just icing on 
the cake, with the State getting, in effect, something for 
nothing. 

Even if this Court rules, however, that in order to obtain 
clear title, the Larmar Corporation was required to obtain 
all necessary permits and/or to acquire the State's interest 
in submerged land, this case must still be affirmed. It is 
clear in this case that Maryland Marine Properties, Inc. 
has never challenged the regulatory powers of the State 
as did the Larmar Corporation. In fact, this Appellee not 
only obtained the necessary permits, but, as set forth in 
the Bill of Complaint, actually conveyed marshlands to 
the State in exchange for the residual interest, if any, 
which the State might have possessed in the land filled 
by Appellee. Again, it is significant that Judge Thomsen 
held in the Assateague Island cases that a riparian owner 
who obtains the necessary permits acquires clear title 
to the filled land without the necessity of paying any 
compensation to the State. 

Appellant, in her brief, ignores the entire body of Mary­
land law on the subject. She instead contends that Section 
15 of Article 78A is unconstitutional. There is no possible 
question of federal constitutional law involved here. The 
Supreme Court has held that the delineation of riparian 
rights is subject to the determination of the individual 
states. Shively v. Bowlby, 152 U.S. 1 (1894). 
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In support of her constitutional argument, the only pro­
vision of the Maryland Constitution to which Appellant 
refers is Article 6 of the Declaration of Rights. This provi­
sion, as discussed above, merely contains a general state­
ment that all public officials are trustees of the public in 
all that they do. Appellant argues primarily that her 
"inalienable" property right in the land in question here 
is a permanent and immutable element of the common law. 
In support of this novel doctrine, she cites no Maryland 
authorities, but only cases from other jurisdictions. Judge 
Pretty man properly rejected this theory in his opinion 
below. 

A careful reading of the cases upon which Appellant 
relies in her brief makes it clear that these cases do not 
support her theory. On page 3 of her brief, Appellant 
places her main reliance upon Commonwealth of Virginia 
v. City of Newport News, 158 Va. 521, 164 S.E. 689 (1932). 
In this case, the Commonwealth of Virginia brought suit 
to restrain the City of Newport News from dumping un­
treated sewage into Hampton Roads and thereby polluting 
the oyster beds in the Roads and its estuaries. The City 
filed a demurrer which was sustained. This ruling was 
affirmed on appeal. In the Virginia case, the Court stated 
that it had given no consideration as to whether the right 
of navigation is a part of the jus publicum. This question 
was not before the Court, because the activity complained 
of did not interfere with navigation (158 Va. at 548, 164 
S.E. at 697). Similarly, there is no allegation of any inter­
ference with navigation in this case. 

The Virginia Court did hold, however, that the use and 
enjoyment by the people of the Commonwealth of tidal 
waters and their bottoms for the purpose of taking fish 
and shell fish is an incident of the jus privatum of the 
State and not of the jus publicum. This holding is, of 
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course, directly contrary to the basic contention of the 
Appellant. The Virginia Court expressly held that the 
State Legislature has the right to permit its tidal waters 
or their bottoms to be used for purposes which impair or 
even destroy their use for the purposes of fishery and may 
lease or sell to private persons portions of its tidal bottoms 
with the right to use them for private purposes to the 
exclusion of the use of the waters for purposes of fishery 
(158 Va. at 552-553, 164 S.E. at 698-699). 

The second case relied upon by Appellant is Illinois 
Central R. R. v. Illinois, 146 U.S. 387 (1892). It is extremely 
significant that in the course of this lengthy opinion, the 
Court expressly held that the railroad's ownership in fee 
of several lots on the lakeshore gave it the right, as riparian 
owner, to fill in the shallows in front of these lots up to 
the point where the lake became navigable (146 U.S. at 
446). This, of course, is all that Maryland Marine Prop­
erties, Inc. is alleged to have done in this case. 

The primary issue in the Illinois Central case concerned 
the question of title to approximately 1,000 acres of the 
bed of Lake Michigan, which constituted virtually the 
whole of the Chicago harbor, extending a mile from the 
shore. The Court held that the railroad did not have title 
to this acreage inasmuch as a Legislative grant of the land 
had subsequently been repealed. These broader aspects of 
the Illinois Central case bear no resemblance to the factual 
allegations of the case at bar. 

Judge Pret tyman held in this case that whatever the 
status of the common law on the subject, it is fundamental 
that the Legislature has the power to change or amend the 
common law. This the Legislature clearly did by enacting 
Section 15 of Article 78A. The powers delegated to the 
Board of Public Works can, of course, be modified, as was 
done by the 1970 Legislature or these powers can be re-
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voked. Further, the rights of riparian owners can also be 
substantially modified as was also done by the 1970 Legisla­
ture. The Legislature is the proper forum in which to resolve 
the important questions presented in balancing the interest 
of conservation on the one hand against the interest of 
the State in encouraging development. There is, of course, 
a public interest, or trust in a very broad sense, in the 
preservation of wetlands. It is the function of the Legisla­
ture to delineate the nature and extent of this public 
interest or trust. 

Appellant seeks to resolve judicially broad issues of 
public policy. She asks this Court to adopt retroactively a 
legal doctrine which has never been applied in Maryland, 
which is contrary to the express policy established by the 
Legislature, and which requires the Court to adopt a totally 
unorthodox approach to constitutional law. Further, even 
if the theory were adopted as an abstract proposition, it 
is difficult to see how it would entitle her to the relief 
requested in this case. 

More important, if Appellant's theory were adopted, 
riparian property owners would be absolutely prohibited 
from all bulkheading and filling activities, the Legislature 
would be precluded from passing laws in this important 
area and the title to vast acreages of reclaimed land 
throughout Maryland would be placed in jeopardy. And to 
what purpose? As Judge Prettyman observed, it is im­
possible to undo what has already been done. As he stated 
in his opinion below: 

". . . it might be an interesting mental exercise to 
conceive of replacing the shorelines of The State of 
Maryland to their composition and contour, and in all 
their pristine beauty, of the year 1634. Such would 
be the logical, if unreasonable, result should the theory 
of the Complainant be adopted, and the requested 
'Mandatory Injunction' issued by this Court." (E. 23). 
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The extreme theory of the public trust, with all its 
implications, as advanced by the Appellant is not sound. 
It is not, and should not be, the law of Maryland. 

III. 
APPELLANT IS BARRED BY LACHES. 

On September 30, 1969, Appellant filed this suit chal­
lenging transactions of the Board of Public Works which 
she states in her Bill of Complaint were completed in 
1968. The Board of Public Works is a public body. Its 
statutory powers are exercised and performed in public 
session and are fully subject at such time to public scru­
tiny. Nevertheless, Appellant delayed for more than a year 
the filing of a suit to challenge the agreements entered 
into by the Board of Public Works in 1968. Further, she 
belatedly attacks the right of a riparian property owner 
to develop shoreline property when it is clear that the 
property owner, Maryland Marine Properties, Inc., com­
plied with all federal, state and local laws which were 
applicable at the time prior to the commencement of de­
velopment. 

It is a well accepted maxim that equity "aids the vigilant 
and will not give relief to a person who has been dilatory 
in bringing his cause of action." James v. Zantzinger, 202 
Md. 109, 116 (1953). In the recent case of Parker v. Board 
of Election Supervisors, 230 Md. 126 (1962), this Court 
upheld the ruling of the trial court sustaining a demurrer 
and dismissing an action in an election case on the grounds 
of laches. The court observed that laches is a "defense in 
equity against stale claims, and is based upon grounds 
of sound public policy by discouraging fusty demands for 
the peace of society." (230 Md. at 130 )f 
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The above quotation is particularly applicable to the 
allegations set forth in the Bill of Complaint in this case. 
Appellant belatedly seeks to reopen matters which have 
long since been properly closed. Her motive in so doing 
is to challenge state policy. Her real concern is the future 
application of such policy rather than with its application 
to the transaction questioned in this case. If this trans­
action were to be challenged at all, it should have been 
challenged at the time it was consummated, in 1968, and 
not more than a year later. Although the Court below 
was not required to reach this point, it is clear that this 
suit is barred by laches and that the demurrers could 
have been sustained on this basis alone. 

CONCLUSION 

For the foregoing reasons, the judgment appealed from 
should be affirmed. 

Respectfully submitted, 

THOMAS P. PERKINS, III, 

ROBERT G. SMITH, 

VENABLE, BAETJER AND HOWARD, 

Attorneys for Appellee, 

Maryland Marine Properties, 
Inc. 
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STATEMENT OF THE CASE 

This is an appeal from a judgment of the Circuit Court 
for Worcester County, Maryland, filed August 31, 1970, 
which was expanded and/or amended on September 22, 
1970, (but the whole judgment of August 31, 1970, was 
appealed from) in which the Court entered a judgment dis­
missing the Appellant's Bill of Complaint for a Mandatory 
Injunction and for Declaratory Relief, as to all Defendants. 
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I t is from the Order of August 31, 1970, expanded and 
amended on September 22, 1970, from which this appeal 
is entered against all Appellees, including James B. Caine, 
Inc., who has ostensibly been let out by Chief Judge 
Hammond. 

QUESTIONS PRESENTED 

1. Did the alienation of wetlands by the Board of Pub­
lic Works of Maryland, and dismissal of the Bill of Com­
plaint below amount to a taking of property of the individ­
ual Plaintiff, or of the class which she represents, without 
Due Process of Law in violation of the Fourteenth and 
Fifth Amendments to the United States Constitution, and 
in violation of the Ninth Amendment to the United States 
Constitution, as applied to the States by the Fourteenth 
Amendment? 

2. Are submerged lands covered by navigable waters 
alienable by the State, or inalienable as part of the jus 
publicum? 

3. Are they inalienable under a trust theory generally! 

4. Are they inalienable under a trust theory under the 
circumstances alleged in this Bill of Complaint! 

5. Did alienation under the circumstances alleged in this 
Bill of Complaint violate rights of the Plaintiff under the 
Fifth and Fourteenth Amendments, and the Ninth Amend­
ment, to the Constitution of the United States! 

6. Are the lands inalienable under the Maryland Con­
stitution, and the Common Law of England which is in 
effect now in this State; or under Article 6, of the Declara­
tion of Bights of Maryland! 
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STATEMENT OF FACTS 
See the Bill of Complaint in the Appendix, pages 1 to 

4; the allegations of the Bill of Complaint are here 
incorporated by reference. 

I t is undisputed, under the pleadings in this case, that 
certain submerged lands under navigable waters of this 
State in Worcester County, were conveyed by the Board 
of Public Works of Maryland, to certain real estate de­
velopers, for the purpose of filling the lands with mud and 
other substances, including buyers, so that they would be­
come more or less dry land, and make for the developers 
millions of dollars. 

These lands are, to coin a popular phrase, ecologically 
valuable, and continued filling of such similar lands in such 
similar manner, will be, in the long run, economically 
disastrous to the State and will change the quality of life 
for Mrs. Kerpelman and other citizens of the State, and of 
the Class Plaintiffs, traumatically downward, and perhaps 
diastrously so, if allowed to continue in other instances and 
in behalf of other potential millionaires, whose economic 
pressure and political campaign contributions, notoriously 
outrank those of many individual citizens, but whose cumu­
lative interest in dollars alone, however, not even consider­
ing factors which are immeasurable in dollars, does not 
measure up to the cumulative interest of the citizens-in-
common of the State who are represented as Class Plaintiffs 
in the suit. 

ARGUMENT 
I 

The Jus Publicum is Inalienable 

The Plaintiff's principle argument is based on the case of 
Commonwealth of Virginia vs. City of Newport News 
(1932), 164 S.E. 689, at 696. 
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The theory of that ease is as follows, quoting from the 
case: 

"Insofar as the sovereignty and governmental 
powers of the state are concerned, the object of the 
ordination of the Constitution is to provide for the 
exercise thereof and not the abdication thereof. It 
would therefore be a perversion of the Constitution to 
construe it as authorising or permitting the Legislature 
or any other governmental agency to relinquish, alien­
ate, or destroy, or substantially impair the sovereignty, 
or the sovereign rights, or governmental powers of the 
state. The police power, the power of right of eminent 
domain, and the power to make, alter and repeal laws 
are all attributes or inherent and inseparable incidents 
of sovereignty and the power to govern. For this rea­
son, although no express provision may be found in a 
State Constitution forbidding the Legislature to sur­
render, alienate, abridge, or destroy these powers, 
there is always such a limitation to be implied from the 
object and purpose for which the Constitution was or­
dained. Of course, such sovereign powers must be 
exercised subject to such limitations upon exercise 
thereof by the Legislature as are provided in the Con­
stitution. 

"When we come to consider the powers of the state 
Legislature under the Constitution with reference to 
the public domain, it is necessary to take cognizance 
of the two different basic rights which the state has 
over and in the public domain. 

"As sovereign, the state has the right of jurisdic­
tion and dominion for governmental purposes over all 
the lands and waters within its territorial limits, in­
cluding tidal waters and their bottoms. For brevity 
this right is sometimes termed the jus publicum. But 
it also has, as proprietor, the right of private property 
in all the lands and waters within its territorial limits 
(including tidal waters and their bottoms) of which 
neither it nor the sovereign state to whose rights it 
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has succeeded has divested itself. This right of private 
property is termed the jus privatum. Farnum on 
Waters and Water Bights, S. 10, S. 36a; Gough vs. 
Bell, 21 N.J.Law, 156; City of Oakland vs. Oakland, 
etc. Co., 118 Cal. 160, 50 P.277. 

"The jus publicum and all rights of the people, which 
are by their nature inherent or inseparable incidents 
thereof, are incidents of the sovereignty of the state. 
Therefore, by reason of the objects of purposes for 
which it was ordained, the Constitution impliedly de­
nies to the Legislature the power to relinquish, sur­
render, or destroy, or substantially impair the jus 
publicum, or the rights of the people which are so 
grounded therein as to be inherent and inseparable 
incidents thereof, except to the, extent that the State or 
Federal Constitution may plainly authorize it to do so. 
Farnham on Waters and Water Bights;, S. 10, 8. 36a; 
Illinois Cent. B. Co. vs. Illinois, 146 U.S. 387, 455, 13 
S.Ct.110, 36 L.Ed.1018; Gough vs. Bell, 21 N.J.Law, 
156. See, also, Greenleaf 's edition of Cruise on Eeal 
Property, vol. 2, p.67, note. 

" O n the other hand, the power of disposition is of 
the very essence of the proprietary right of the state, 
its jus privatum. Therefore n 0 implication against the 
exercise by the Legislature of the power or right to 
alienate and dispose of the lands and waters of the 
state can arise from the object and purpose, for which 
the Constitution was ordained, except such as arises 
from the existence and inalienability of the jus pub­
licum. 

"From this, however, necessarily arises this limita­
tion. The Legislature may not by the transfer, in whole 
or in part, of the proprietary rights of the State in its 
lands and waters relinquish, surrender, alienate, de­
stroy, or substantially impair the exercise of the jus 
publicum. Or, to state it differently, the Legislature 
may not make a grant of a proprietary right in or 
authorize, or permit the use of, the public domain, in­
cluding the tidal waters and their bottoms, except 
subject to the jus publicum. . . 
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"See also Illinois Cent. R. Co. vs. Illinois, 146 U.S. 
387, 13 S.Ct. 110, 36 L.Ed.1018." 

Emphasis has been supplied throughout for the assist­
ance of this Honorable Court 's efforts. 

SUMMARY OF MAIN ARGUMENT 

I I 

A Constitutional Amendment "Would Be 

Necessary to Alienate These Lands 

Eights held jus privatum then (see above), are alienable, 
but rights jus publicum are par t of the sovereignty given 
over by the people to the state. They cannot be altered by 
statute, as the Legislature has no right to impair the sov­
ereignty or sovereign rights. Eights of navigation are 
immemorially included. So, we contend, are rights "en­
vironmental" in nature. In either case, submerged lands 
could not be relinquished, except by CONSTITUTIONAL 
AMENDMENT by the people. 

The English law as it prevailed in 1776 continues to be 
the law of Maryland, subject however, to the statutes of 
this State thereafter enacted subject to Maryland con­
stitutional provisions. In re Continental Midway Corp. 185 
F . Supp. 867. The Newport News Case is the anchor of 
this theory—that the jus publicum is constitutionally re­
served. 

I l l 

Amendment Nine, U.S. Constitution 

"The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained 
by the people." 
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IV 

Illinois Central v. Illinois 

In Illinois Central Railroad Co. vs. Illinois, supra, the 
Court said, at page 1040: 

" W e shall hereafter consider what rights the com­
pany acquired as a riparian owner from its acquisi­
tion of title to lands on the shore of the lake, . . . 

'We proceed to consider the claim of the railroad 
company to the ownership of submerged lands in the 
harbor, and the right to construct such wharves, piers, 
docks and other works therein as it may deem proper 
for its interest in i t 's business. The claim is founded 
upon the third section of the act of the Legislature of 
this State passed on the 16th of April, 1869, the ma­
terial part of which is as follows: 

"Section 3. (The Illinois Central Eailroad Co. is 
given) . . . all the right and title of the State of Illi­
nois in and to the submerged lands constituting the 
bed of Lake Michigan, and lying east of the tracks 
and breakwater . . . (and these) . . . are hereby 
granted in fee to said Illinois Central Railroad 
Company, its successors and assigns." 

'The questions presented relate to the validity of the 
sections cited of the act . . . 

' . . . As to the grant of the submerged lands, the act 
declares that all the right and title of the State in and 
to the submerged lands constituting the bed of Lake 
Michigan, . . . 

" a r e granted in fee to the railroad company, its 
successors and assigns". 

'This clause is treated by the counsel of the com­
pany as an absolute conveyance . . . as if they were up­
lands, in no respect covered or affected by navigable 
waters, and not as a license to use the lands subject to 
revocation by the state. Treating it as such a convey-
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ance, its validity must be determined by the considera­
tion whether the Legislature was competent to make a 
grant of this kind . . . 

'The question . . . is whether the Legislature was 
competent to thus deprive the state of its ownership 
of the submerged lands in the harbor of Chicago, and of 
the consequent control of its wa te r s ; . . . 

'That the state holds title to the lands under the 
navigable waters of Lake Michigan within its limits, 
in the same manner that the state holds title to soils 
under tide water, by the Common Law, we have al­
ready shown, and that title necessarily carries with it 
control over the waters above them whenever the lands 
are subjected to use. But it is a title different in char­
acter from that which the state holds, in lands intended 
for sale. It is different from the title which the United 
States holds in the public lands which are opened to 
pre-emption and sale. It is a title held in trust for the 
people of the state, that they may enjoy the navigation 
of the waters, carry on commerce over them., and have 
liberty of fishing therein, free from the obstruction or 
interference of private parties. 

'The interest of the people in the navigation of the 
waters, and the commerce over them, may be improved 
in the instances by the erection of wharves, docks, and 
piers therein, for which purposes the state may grant 
parcels of the submerged lands; and so long as the dis­
position is made for such purposes, no valid objections 
can be made to the grants . . . And grants of parcels 
which, being occupied, do not substantially impair the 
public interest in the lands and waters remaining, that 
are chiefly considered and sustained in the adjusted 
cases as a valid exercise of legislative power consistent 
with the trust to the public upon which such lands are 
held by the state . . . The trust devolving upon the 
state or the public, and which can only be discharged 
by the management and control of property in which 
the public has an interest, cannot be relinquished by a 
transfer of the property. The control of the state for 
the purposes of the trust can never be lost , . . . " 
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Thus the Maryland statute, by the test of this case, if the 
court chooses to follow this Supreme Court case, is uncon­
stitutional, in allowing the Board of Public Works to dis­
pose of any lands simply for a consideration which it deems 
to be adequate, when the test must be, under the dictates of 
this case,; whether the alienation will produce any sub­
stantial impairment of the public interest in the lands and 
waters remaining, regardless of the consideration. 

Continuing, in Illinois Central vs. Illinois, at page 1043: 
" T h e state can no more abdicate its trust over 

property in which the whole people are interested, like 
navigable waters and soils under them, so as to leave 
them entirely under the use and control of private 
parties, except in the instance of parcels mentioned 
for the improvement of navigation and use of the 
waters, parcels can be disposed of without impairment 
of the public interest in what remains, than it can 
abdicate its police powers in the administration of 
government and the preservation of the peace . . . So 
with trusts connected with public property, or property 
of a special character like lands under navigable 
waters, they cannot be placed entirely beyond the direc­
tion and control of the state . . . 

' ' The idea that its Legislature can deprive the state 
of control over its bed and place the same in the hands 
of a private corporation created for a different purpose 
and limit it to transportation of passengers and freight 
between distant points and the city is a proposition 
that cannot be defended." 

And quoting Chief Justice Taney (a Marylander yet), 
the Court went on to say: 

" T h e sovereign power itself, therefore, cannot con­
sistently with the principles of the law of nature and 
the constitution of a well ordered society, make a direct 
and absolute grant of the waters of the state, divesting 
all the citizens of their common right. It would be a 
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grievance which never could be long borne by a free 
people. 

' ' Many other cases might be cited wherein it has been 
decided that the bed or soil of navigable waters is held 
by the people of the state in their character as sov­
ereign in trust for the public uses for which they are 
adapted. Martin vs. Waddelh 41 U.S. 16 . . . (Other 
citations)." 

Then the Court went on to speak of the jus privatum and 
jus publicum. 

V 

The Illinois Central Railroad's Fare Is 

Reduced for the Trip to Worcester County 

All of the above, the "Worcester County Court cavalierly 
dismissed with a wave of the hand and the statement that 
. . . "Unless the law in force in the State of Maryland in 
which the Appellate decision has been rendered is identical 
with that in Maryland, the decision of the foreign jurisdic­
tion, or the interpretation of a federal tribunal based upon 
the law of that foreign jurisdiction is neither persuasive 
nor controlling." ( ! ! ! ) 

Not Persuasive? Obviously not in Worcester County; 
controlling—well, does the Supreme Court control in Wor­
cester County? Some think not, some think yes. Some 
love anarchy, especially in the innocent guise of "conserva­
t ism", and so seems the Honorable Court below. 

Then, after dispensing thus of Supreme Court holdings, 
Judge Prettyman with the wave of his other hand, states 
that: 

"The individual states inherited the sovereignty 
over lands under navigable waters within the state, and 
granted unto them (sic) control and regulation of 
riparian rights, which the states were free to alien­
ate . . . " 



11 

VI 

' ' Eiparian Rights ' ' ; Worcester County Style 

Like a true Worcester Countian, the Judge assumes that 
" r ipa r i an r igh ts" means the right to do everything, in­
cluding dredging, filling, swiping all the oysters, building 
a housing development all the way out to the other shore, or 
paving over the whole bay. 

The most fundamental perusal of Black's Law Dic­
tionary, or of Shively vs. Bowlby, infra, will indicate, how­
ever, that riparian rights is a very exact and fixed term, 
which does not include any of these things, and includes 
very little more, if anything, than the right to "wharf ou t " 
to the deep portion of the stream, and to have continued 
access at all times to the navigable waters in front of the 
owner's property. See also Illinois Central Eailroad on 
riparian rights. 

This new and modern transmutation of that phrase into 
absolute control is a thought fond to the hearts of de­
velopers and Eastern Shoremen, &0fjj)t/Bj££jBB&, but is 
not in accord with the state of the law now nor ever. 

VII 

Judge Pret tyman's Willing Delight 

Similarly, the learned jurist from Worcester County 
seems to find support for his amazing proposition in 
SMvely vs Bowlby, 14 S.Ct. 548, 152 U.S. 1. He states that 
he "willingly and delightedly" adopts that decision. He 
states that the case "establishes the proposition that, con­
sistent with the Common Law of England, the individual 
states inherited the sovereignty over lands under navig­
able waters within the state, and granted unto them (sic) 
control and regulation of riparian rights, which the states 
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were free to alienate according to the constitution and 
statutes of the respective s ta tes ." (Part of this remarkable 
passage was quoted before.) 

I t is hard to understand how the proposition can be stood 
on its head so! 

There is, indeed, in Shively vs. Bowlby, language slightly 
similar to that quoted above. 

I t is the following (at page 58, column 1, of 152 U.S.) : 
" I n common law, the title and dominion in lands 

flowed by the tide were in the King, for the benefit 
of the nation. Upon the settlement of the colonies, like 
rights passed to the grantees in the royal charters, in 
trust for the communities to be established. Upon the 
American Revolution, these rights, charged with a like 
trust, were vested in the original states, within their 
respective borders, subject to the rights surrendered 
by the Constitution to the United Sta tes ." 

Compare also the following in Illinois Central vs. Illinois, 
supra at 1042 of 146 U.S.: 

' ' The State holds the title to the lands under . . . nav­
igable waters . . . But it is a title different in character 
from that which the State holds in lands intended for 
sale. 

" . . . I t is a title held in trust for the people of the 
State that they may enjoy the navigation of the 
waters ." 

Illinois too had passed a Statute in derogation of the 
Common Law!! See p. 104.1 of 146 U.S. col. 1 par. 2. 

The learned jurist below seems to not understand what 
" i n t r u s t " means. Or perhaps he didn't see the words 
there. To err is human, to be an Eastern Shoreman, divine. 

The learned Court below stated that in Shively vs. Bowl-
by, it was "determined that the United States had no 
power to make such a grant, because the Federal Govern­
ment held the land in trust, pending the formation of a new 
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state. If one will read the last ten paragraphs of that 
Opinion, the thrnst of the entire Opinion will become most 
evident.' ' 

One reads, in one of the last ten paragraphs, then, the 
following: 

"Upon the American Bevolution, these rights, 
charged with, a like trust were vested in the original 
states. . . " 

The trust was similar to that under which the King held 
the jus publicum. 

None other. 

Not the type of trust under which an Eastern Shoreman 
holds property from the edge of the Atlantic Ocean all the 
way across to the banks of the river Clyde. 

VI I I 

Statutes in Derogation of Common Law Strictly Construed 

Furthermore, Sutherland on Statutory Construction, 3rd 
Ed., (1970 Cumulative Supplement), states, in Chapter 62, 
"Sta tutes in Derogation of the Common Law", Section 
6201, tha t : 

"Where it is claimed that a statute imposes a duty 
or burden, or establishes a right or benefit which was 
not recognized by the common law, the statute will be 
given a strict interpretation to avoid the change as­
serted." 

Citing 67 Md. 139, U.S. Casualty Co. vs. Byrne. 

"Th i s rule of statutory interpretation has received 
wide adoption, . . . " 

Citing Pound, Common Law and Legislation (1908), 21 
H.L.E. 383. In that article, Professor Pound states: 
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"The 'natural rights doctrine' has been repressed 
both in England and the United States, but statutes 
changing the common law, or imposing upon the 'com­
mon right ' have continued to receive a strict construc­
tion. ' ' 

IX 

Constitutional Amendment Necessary 

In short, a constitutional amendment would be necessary 
to allow the state to dispose of land held in the capacity 
jus publicum. A mere statute, such as, Section 15 of Article 
78A cannot accomplish this. 

The State has given away then, that which was not the 
State's to give away. 

Thus, property of the Appellant, which is owned in 
common with all other citizens of the State, was taken 
from her without either amendment of the State Constitu­
tion, or any other Due Process of Law required by the 
Fifth and Fourteenth Amendments to the United States 
Constitution; rights reserved in her in common with other 
citizens of the State under the Ninth Amendment to the 
Constitution of the United States were taken away from 
her by the action of the Worcester County Court and the 
Board of Public Works, in taking away this property 
owned by her, with a commonality of title, together with 
all other citizens of the State. 

Further arguments, it is respectfully suggested, may be 
found in the "Plaintiff 's Memorandum of Law", which 
has been filed in the case, but which is far too extensive to 
reprint here, the Appellant's finances being what they are. 
Copies for the Court have been filed. 

Additional copies may be obtained from counsel for the 
Appellant at $2.40 each. 
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CONCLUSION 

Wherefore, the Appellant respectfully prays that the 
Judgment and Order of the Circuit Court for Worcester 
County dismissing the case as to all Defendants, on August 
31, expanded and amended on September 22, be reversed, 
and that the case be remanded for further proceedings. 

Respectfully submitted, 

LEONARD J . KERPELMAN 

Attorney for Appellant. 
2403 Rogers Building 
Baltimore, Maryland 21209 
SA 7-8700 





APPENDIX 

BILL OF COMPLAINT FOR A MANDATORY 
INJUNCTION, AND FOR DECLARATORY R E L I E F 

TO T H E HONORABLE, T H E JUDGE OF SAID COURT: 

Now conies Elinor H. Kerpelman, your Complainant, by 
Leonard J . Kerpelman, her Solicitor, and says: 

1. That she is a taxpayer of the State of Maryland, and 
a resident thereof, in Baltimore City; this suit is brought 
on her own behalf, and on behalf of all others similarly 
situated. 

2. The Defendant Board of Public Works of Maryland, 
hereinafter sometimes referred to as "Board of Public 
W o r k s " or "Boa rd" , is charged by law, in Article 78A, 
Section 15 of the Annotated Code of Maryland, with the 
authority to dispose of lands of the State of Maryland by 
sale or otherwise providing this is done for " a considera­
tion adequate in the opinion of the Board of Public 
Works . . . " ; but also, by Article 6 of the Declaration of 
Rights of the Maryland Constitution, the Defendant Board 
Members, individually are "Trustees of the Public", in all 
that they do, and must reasonably exercise this fiduciary 
charge, particularly as to their stewardship of property. 

3. In 1968, contrary to said Article 6 Trusteeship, and 
without the necessary opinion as to adequacy, the Defend-
and Board of Public Works, then composed in part of dif­
ferent membership, but being the same constitutional and 
statutory Board as the present Defendant Board, conveyed 
190 acres of lands which were then the property of the 
people of the State of Maryland, unto the Defendant James 
B. Caine, Inc.; and unto the Defendant Maryland Marine 
Properties, Inc., 197 acres of Maryland lands; or did so by 
mesne conveyances both for a totally inadequate and in­
sufficient consideration, compared with the then fair mar­
ket value or intrinsic value of the said lands, and the said 
Board then had no opinion upon the monetary adequacy 
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of the consideration proffered, or had a mistaken, un­
reasonable, or totally false opinion of such adequacy, that 
said conveyances, to the other Defendants respectively 
were therefore illegal, void, and a nullity as not complying 
with the necessary precondition set forth as to adequacy 
in said Art. 78A, Sec. 16; and as a violation of the Trus­
teeship imposed by Article 6 of the Declaration of Rights. 
The consideration for the said conveyances was also 
totally inadequate and insufficient considering the ecolog­
ical consequences of the sale, and the direct consequent 
effect upon the natural resources of the State of Mary­
land, which are owned by the Complainant and all others 
similarly situated, and which are held in trust for her and 
the class which she represents in the within suit by the 
State of Maryland and its public officials including the 
Defendant Board. 

4. The said lands referred to in paragraph 3 hereof, lay 
in Worcester County, and were marshlands and wetlands, 
which is to say, submerged and partially submerged lands, 
marshes, and shallows, peculiarly adapted to the production 
of certain important forms of marine life, and constituting 
an important link in the food chain of many economically 
valuable wild species of fish, animal and bird life, which 
abound in Maryland, and upon her waters, and which are 
owned in common, and used by all of the members of the 
class on whose behalf this suit is brought. 

5. Said lands which were conveyed are intended to be, 
and are being, filled in and built up by those to whom they 
were conveyed, and their character as wetlands and marsh­
lands is being completely obliterated, with the consequent 
destruction of support to said fish and animal species afore­
said referred to in pargaraph 4. 

6. The lands aforesaid which were sold to Maryland 
Marine Properties, Inc., were sold by an exchange for other 
marshlands and wetlands, which are cumulatively only 
one-half as productive of the important species of marine 
life and products as those which were conveyed to the said 
Maryland. Marine Properties, Inc.; those sold to the de­
fendant James B. Caine, Inc., were sold for a completely 
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and totally inadequate money consideration, namely one 
hundred dollars per acre. Said lands which were sold to 
Maryland Marine Properties, Inc., were exchanged for wet­
lands and marshlands as aforesaid worth only $41,000.00, 
while the lands conveyed to it were worth two hundred times 
as much in fair market monetary value; the lands conveyed 
to James B. Caine, Inc. were worth approximately five 
hundred times as much in fair market monetary value as 
the monetary consideration received by the Defendant 
Board of Public Works. 

7. Said monetary consideration paid to Maryland was, 
in each case, so completely and totally inadequate as was 
known to all parties at that time as to amount to a con­
veyance of the land by the Defendant Board of Public 
Works fraudulently, or by mistake, or by undue influence 
exerted upon it. 

8. The Complainant and all other similarly situated, 
will be irreparably injured and damaged and have been 
so, by the said conveyances to the defendants, Maryland 
Marine Properties, Inc., and James B. Caine, Inc., in that 
valuable property, which is ecologically irreplaceable, 
owned by them or held in trust for them by the Defendant 
Board of Public Works, has been disposed of, and closed 
off to the wild natural resource cycle which it was a most 
essential, irreplaceable par t of, and the Complainant and 
all others similarly situated are deprived of their use and 
benefit, which they otherwise would have, in return for a 
totally inadequate consideration and in return for a totally 
inadequate contribution by new owners of the said lands 
into the state treasury by way of real estate taxes paid and 
to be paid, the value of which taxes will never compensate 
for the deprivation of said lands and the irreparable dam­
age and injury which will be caused to the natural products 
and natural resources of the State of Maryland by the 
ecological disruption caused by the filling and loss of said 
wetlands, marshlands and shallows.; which disruption may 
reasonably be expected to cause or substantially contribute 
to, natural resource and wildlife losses of many millions 
of dollars measured in financial terms alone. 
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9. The Defendant corporations and proceeding with 
great speed to fill in and eradicate as marshland and wet­
land, the lands in question. 

10. The Complainant has no adequate remedy at law. 

WHEREFORE,, the Complainant prays : 

(a) That this case be advanced on the Court Docket for 
immediate trial, and hearing on any motions which may be 
filed. 

(b) That a Mandatory Injunction may issue, requiring 
the Defendants, Maryland Marine Properties, Inc., and 
James B. Caine, Inc., to reconvey to the State of Maryland, 
those lands in Worcester County, which are the subject of 
the within suit. 

(c) That the Court declare the Deeds of Conveyance 
or mesne Deeds of Conveyance made by the Board of 
Public Works of Maryland of lands in Worcester County, 
Maryland, unto Maryland Marine Properties, Inc., and 
James B. Caine, Inc., which conveyances were made in 
1968, of 197 acres and 190 acres, respectively, more or less, 
to be null, void, and of no effect, and that title remains in 
the People of Maryland. 

(d) That the Complainant may have such other and 
further relief as the nature of her case may require. 

AND, AS IN DUTY BOUND ET CETERA. 
LEONARD J. KERPELMAN, 

Attorney for Complainant 
500 Equitable Building 
Baltimore 2, Maryland 
SA 7-8700 

ELINOR H. KERPELMAST 

DEMURRER OF DEFENDANT MARYLAND 
MARINE PROPERTIES, INC. 

Defendant, Maryland Marine Properties, Inc., by its 
attorneys, Raymond D. Coates, Thomas P . Perkins I I I and 
Robert A. Shelton, demurs to the Bill of Complaint filed by 
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Plaintiff, Elinor H. Kerpelman, herein and to each and 
every paragraph thereof and as grounds for said Demurrer 
states as follows: 

1. Plaintiff has totally failed to allege any facts which 
would be sufficient to constitute a cause of action or entitle 
her to the relief as prayed in the Bill of Complaint. 

2. Plaintiff has totally failed to allege sufficient facts 
to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

4. Such other and further grounds as will be set forth 
at the hearing on this Demurrer. 

"WHEREFORE, Defendant, Maryland Marine Proper­
ties, Inc., prays that this Honorable Court sustain its De­
murrer without leave to amend, that the Bill of Complaint 
be dismissed as against Defendant, Maryland Marine Prop­
erties, Inc. and that Defendant be awarded its cost of this 
suit. 

/ s / Raymond D. Coates 
/ s / Thomas P . Perkins, I I I 
/ s / Robert A. Shelton 

MOTION NE RECIPIATUR TO DEMURRER OF 
MARYLAND MARINE 

The said ' ' Demurrer ' ' , and paragraph number 3 thereof, 
states "Plaintiff is barred by laches"; the defense of 
" laches" , is a factual defense, and has no proper place 
in a demurrer; the Plaintiff being confronted by a demurrer 
containing such material knows not how to meet the mat­
ter to be presented upon argument or briefing, and is un­
able therefore to reasonably prepare for the presentation 
of his defense to the demurrer. 

LEONARD J . KERPELMAN 
Attorney for Plaintiff 
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DEMURRER OF BOARD OF PUBLIC WORKS 

The Board of Public Works, a Defendant, by Francis B. 
Burch, Attorney General, Jon F . Oster, Assistant Attorney 
General, and Richard M. Pollitt, Special Attorney, its at­
torneys, demurs to the Bill of Complaint and to each and 
every paragraph thereof because: 

1. The Bill does not state a cause of action. 

2. The Bill does not allege facts amounting to a cause 
of action. 

3. The Bill does not allege facts sufficient to support 
the relief prayed. 

4. Article 78A, Section 15 of the Annotated Code of 
Maryland (1965 Replacement Volume) provides: 

"Any real or personal property of the State of 
Maryland or of any board, commission, department 
or agency thereof, and any legal or equitable rights, 
interests, privileges or easements in, to, or over the 
same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm, 
corporation, or to the United States, or any agency 
thereof, or to any board, commission, department or 
other agency of the State of Maryland for a considera­
tion adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State 
subject to such conditions as the Board of Public 
Works may impose. If said real or personal property 
of the State of Maryland, disposed of hereunder, or any 
legal or equitable rights, interests, privileges or ease­
ments in, to, or over the same is under the jurisdiction 
or control of any board, commission, department or 
other agency of the State, the deed, lease or other 
evidence of conveyance of any such property or right 
or interest therein, disposed of hereunder, shall be 
executed on behalf of such board, commission, depart­
ment or agency of the State, by the highest official 
thereof, and by the Board of Public Works, and if 
any of said real or personal property or any legal 
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or equitable rights, interests, privileges or easements 
in, to, or over the same, disposed of hereunder, is not 
under the jurisdiction or control of any particular 
board, commission, department or other agency of 
the State, the deed, lease or other evidence of con­
veyance of said property or interest therein shall be 
executed by the Board of Public Works only; pro­
vided, however, that whenever any State department, 
agency or commission leases State-owned property 
under its jurisdiction and control to any State em­
ployee, agent, servant or other individual in State 
service for purposes of permitting such person to 
maintain a residence therein, such lease shall be exe­
cuted by the department, agency or commission having 
such control or jurisdiction over such property, and, 
additionally, shall be approved by the budget Director, 
which approval shall be a condition precedent to the 
validity of the lease. All such conveyances shall be 
made in the name of the State of Maryland acting-
through the executing authority or authorities herein 
provided for. As used herein, the term 'real or per­
sonal property or any legal or equitable rights, inter­
ests, privileges or easements in, to, or over the same, 
shall include the inland waters of the State and land 
under said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three miles from 
the low watermark of the coast of the State of Mary­
land bordering on said ocean, and the waters above 
said land. If the consideration received for the dis­
position of any real or personal property or interest 
therein is other real or personal property, such prop­
erty so received shall be held and accounted for in 
in the same manner as other property within the 
jurisdiction and control of the board, commission, de­
partment or other agency of the State receiving such 
property. If the consideration received for any such 
disposition is cash, in whole or in part, the proceeds 
shall be accounted for and remitted to the State Treas­
urer ; except that any consideration received in cash 
for the disposition of an asset of a substantial per-
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manent nature, commonly called a capital asset, shall 
be applied solely to the State Annuity Bond Fund Ac­
count for the payment of the principal and interest 
of the bonded indebtedness of the State and if such 
capital asset shall have been originally purchased with 
any special funds, the proceeds thereof shall revert to 
such fund only." 

Said statute imposes no limitation upon the power of 
the Board of Public Works to dispose of the property 
which is the subject of this suit, and the Board was 
authorized as a matter of law to dispose of the property 
complained about. 

5. There is no allegation that the alleged alienation 
of State property was not " for a consideration adequate 
in the opinion of the Board of Public Works" as provided 
in the statute. 

6. There is no allegation that the procedure of the 
Board of Public Works in connection with its disposition 
of the subject property was improper, defective or in any 
manner contrary to law. 

7. The exercise of discretion of an administrative 
agency, if it acts within the scope of its authority, is not 
subject to review by a court of equity unless its power 
is fraudulently or corruptly exercised. Hanna v. Bd. of Ed. 
of Wicomico Co., 200 Md. 49. 

8. And for other reasons to be shown at the hearing of 
this Demurrer. 

FRANCIS B. BXJKCH 
Attorney General 

J O N F . OSTEE 

Assistant Attorney General 

RICHARD M. POLLITT 

Special Attorney 

Attorneys for Defendant 
Board of Public Works 
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MOTION RAISING PRELIMINARY OBJECTION 

James B. Caine, Inc., one of the Defendants, by San-
ford and Bolte, its Solicitors, moves this Court pursuant 
to Rule 323 (A) (1) of the Maryland Rules for an Order 
dismissing the Bill of Complaint filed herein and as 
grounds for this Motion alleges that this Court lacks 
jurisdiction over the subject matter of said Bill of Com­
plaint, since it involves a political question and not a justi­
fiable question. 

SANFOED AND BOLTE 

ANSWER TO MOTION RAISING 
PRELIMINARY OBJECTION 

Now comes Elinor H. Kerpelman, by Leonard J . Kerpel-
man, her solicitor and for answer to Motion Raising Pre­
liminary Objection, says: 

1. That questions raised by the Bill of Complaint are, 
substantially, two: 

A. The Board of Public Works of Maryland al­
leged to convey lands which it had no alienable 
title to, to the other Defendants. 

B. The conveyance was for such a completely and 
totally inadequate consideration, that the Board 
of Public Works could not have had a bona fide 
opinion that the consideration was adequate, 
and therefore fraud is inferred by the Com­
plainant. 

2. It is not seen how, in any sense A, could be said to 
be a political question by any stretch of any except 
of most fertile imagination question B could be so; 
however, it is denied, to be perfectly clear and 
explicit, that either is a "political question". 

LBOKTABD J. KERPELMAN 

Attorney for Complainant 
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MOTION FOR SUMMARY JUDGMENT UPON 
SOME ISSUES 

Now comes Elinor H. Kerpelman, Plaintiff, by Leonard 
J . Kerpelman, her Attorney, and says: 

That there is no dispute as to any material fact concern­
ing the following issues in the above-entitled case: 

a. That she is a taxpayer of the State of Maryland. 

b. That she is a resident thereof in Baltimore City. 

c. That this suit is brought on her own behalf, and on 
behalf of all others similarly situated. 

LEONARD J . KEBPELMAN 
Attorney for Plaintiff 

DEMURRER OF DEFENDANT JAMES B. CAINE, INC. 

James B. Caine, Inc., one of the Defendants, by San-
ford and Bolte, its attorneys, demurs to the Bill of Com­
plaint filed herein and to each and every paragraph thereof, 
and as grounds for said Demurrer states as follows: 

1. Plaintiff has totally failed to allege any facts which 
would be sufficient to constitute a cause or action or en­
title her to the relief as prayed in the Bill of Complaint. 

2. Plaintiff has totally failed to allege sufficient facts 
to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

In support of said Demurrer, this Defendant adopts the 
arguments heretofore made by the other Defendants herein, 
and also the Opinion of this Honorable Court relating 
to such Demurrers, which is dated August 31, 1970 and 
filed in this proceeding. 

WHEREFORE, Defendant James B. Caine, Inc. prays 
this Honorable Court to sustain its Demurrer without 
leave to amend, to the end that the Complainant pay the 
costs of this proceeding. 

SANFOBD AND BOLTE 
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OPINION AND ORDER OF COURT [AUG. 31, 1970] 

This is another one of those cases in which rulings re­
quired upon pleadings now before the Court for determin­
ation can obscure the principal issue presented to the Court 
at the time of the Hearing on the pleadings on May 11, 
1970. 

On September 30, 1969, the Complainant filed a "Bill 
of Complaint For A Mandatory Injunction, And For De­
claratory Relief". Upon the reading of the Bill, however, 
and the prayers for relief, it becomes apparent that the com­
plaint does not actually state a typical cause of action as 
usually embraced in a petition for a declaratory decree or 
declaratory judgment. In other words, the Bill does not 
actually seek a declaration of rights of the parties, but seeks 
the specific relief as requested in the said prayers, the con­
tents of which follow: 

" W H E R E F O R E , the Complainant p rays : 

(a) That this case be advanced on the Court Docket 
for immediate trial, and hearing on any Motions 
which may be filed. 

(b) That a Mandatory Injunction may issue, requiring 
the Defendants, Maryland Marine Properties, Inc., 
and James B. Caine, Inc., to reconvey to The State 
of Maryland those lands in Worcester County 
which are the subject of the within suit. 

(c) That the Court declare the Deeds of Conveyance 
or Mesne Deeds of Conveyance made by the Board 
of Public Works of Maryland of lands in Wor­
cester County, Maryland, unto Maryland Marine 
Properties, Inc., and James B. Caine, Inc., which 
conveyances were made in 1968, of 197 acres and 
190 acres, respectively, more or less, to be null, 
void, and of no effect, and that title remains in 
the People of Maryland." 

To this Bill of Complaint, the Defendant Maryland Ma­
rine Properties, Inc. filed its Demurrer on October 20, 1969, 
together with an extensive memorandum raising three 
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specific issues; namely, (1) a failure to allege sufficient 
facts to constitute a cause of action, (2) attacking the 
standing to sue oi the Plamtifi, aad (3) raising tkie e l a ­
tion of laches. On October 21,1969, the Defendant Board of 
Public Works filed its Demurrer citing the provisions of 
Section 15 of Article 78A of The Annotated Code of Mary­
land, and the authority of the Board of Public Works of 
Maryland as therein set forth, contending that, in the ab­
sence of any allegation of fraud or the facts supporting 
such an allegation, no cause of action was sufficiently 
stated to subject the actions of the Board of Public Works 
to the scrutiny of a Court of Equity. 

On October 21, 1969, James B. Caine, Inc., one of the 
Defendants, filed a "Motion Raising Preliminary Objec­
tion", alleging the lack of jurisdiction of this Court over 
the subject matter of the Bill, on the grounds that a deter­
mination involved a "political question", and "no t a justi­
ciable question". 

On November 6, 1969, the Complainant filed a "Beply 
To 'Memorandum of Law of Maryland Marine In Support 
of Demurrer ' " . 

On November 7, 1969, the Complainant filed a "Motion 
Ne Recipiatur To Demurrer Of Maryland Marine", based 
upon contention that the Demurrer raised a question of 
laches which should be considered as a factual defense 
rather than a subject of a demurrer. 

On November 17,1969, the Complainant filed an "Answer 
To Motion Raising Preliminary Objection", denying the 
nature of the question to be "political", and summarizing 
the contentions of the Bill as being (a) that the Board of 
Public Works enjoyed no alienable title to the lands in ques­
tion, (b) that " [t]he conveyance was for such a completely 
and totally inadequate consideration, that the Boafd of 
Public Works could not have had a bona fide opinion that 
the consideration was adequate, and therefore fraud is in­
ferred by the Complainant". 

On January 26, 1970, an organization allegedly known as 
"Nor th American Habitat Preservation Society" filed a 
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"Peti t ion To Intervene As Plaintiffs", upon which the 
Court issued a Show Cause Order to the Defendants order­
ing them to show cause on or before February 16, 1970, if 
any they had, why the said Petition to Intervene should not 
be granted. The Defendant Maryland Marine Properties, 
Inc., filed its Answer to the Petition to Intervene, on Feb­
ruary 24, 1970, alleging insufficient facts to establish the 
standing of the Petitioners to sue. On February 27, 1970, 
the Defendant, James B. Caine, Inc., filed a "Motion Ne 
Recipiatur As To Petition To Intervene As Plaintiffs", al­
leging the non-receipt of a copy of the said Petition, the 
existence of which the attorney for the said Defendant al­
legedly accidentally discovered in the office of the Clerk of 
this Court, on February 24, 1970. 

On March 11, 1970, the Complainant filed a "Motion Ne 
Recipiatur" to the Motion Ne Recipiatur of the Defendant 
James B. Caine, Inc., founded upon the grounds that the 
Caine Motion was based upon "facts not apparent from the 
face of the record, and yet was not under affidavit''. Inter­
estingly enough, no copy of the Complainant's Motion Ne 
Recipiatur was apparently served upon the Defendant 
James B. Caine, Inc., or any of his attorneys until May 13, 
1970, after which an amended certificate of mailing was 
apparently intended to be filed by the attorney for the Com­
plainant on March 16, 1970. 

On May 5, 1970, the Plaintiff filed a Memorandum of 
Law, the main body of which was a photo-copy of a memo­
randum filed, on September 15, 1969 in a similar case in 
the Circuit Court for Baltimore City. 

On May 6, 1970, the Defendant James B. Caine, Inc., 
filed a "Memorandum In Support Of Preliminary Objec­
tion", the main body of which was a photo-copy of a brief 
filed in the same similar case in the Circuit Court for Balti­
more City. 

On May 11, 1970, the Complainant filed a "Motion For 
Summary Judgment Upon Some Issues" , alleging "no 
dispute as to any material fact concerning the following-
issues" ; namely, (a) [t]hat she is a taxpayer of the State 
of Maryland, (b) [t]hat she is a resident thereof in Balti-
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more City, and (c) [t]hat this suit is brought on her own 
behalf, and on behalf of all others similarly situated." 

The Hearing was held on May 11, 1970 on all Demurrers, 
Motions, Petitions, etc., consistent with the notice of the 
assignment thereof mailed to all parties on April 8, 1970. 

On May 15, 1970, the Complainant filed as "Answer To 
Memorandum Of Law Of Defendant James B. Caine, Inc." , 
in which the Complainant suggested that "counsel has 
missed the point", because of the contention of the Com­
plainant that "nobody" has an alienable title to the lands 
in question. 

On June 17, 1970, the Complainant filed a "Supplemen­
tary Plaintiff's Memorandum Of Law", in which the Com­
plainant stated to the Court that she was adopting the 
entire theory set forth in the case of Commonwealth of 
Virginia vs. City of Newport News, 164 S.E. 689, at page 
696, and quoted from that case the theory upon which she 
relied. 

Petition to Intervene 

The first duty of the Court is obviously to dispose of the 
Petition to Intervene filed on behalf of the "Nor th Ameri­
can Habitat Preservation Society", for whom Leonard J. 
Kerpelman, Esq. is "sol ic i tor" as well as being the attorney 
for the Complainant. Based entirely upon the facts set 
forth in the said Petition as to the nature and composition 
of the said Society, and the interest which it has in this 
case, the Court has determined that it lacks standing to 
sue as a party Plaintiff, and therefore its Petition to In­
tervene would be denied. Horace Mann League vs. Board, 
242 Md. 645, at page 652. Citizens Committee vs. County 
Commissioners, 233 Md. 398, Bar Association vs. District 
Title Co. 224 Md. 474, aud Greenbelt vs. Jaeger, 237 Md. 456. 

A certain E. Doyle Grabarck, Box 869, Adelphi, Mary­
land, 20783, has likewise joined as a Petitioner in the said 
Petition to Intervene, both as President of the said Society, 
and individually. As President of the Society, the Court 
would consider his capacity to sue to be co-existent with the 
Society, and of no greater magnitude. As an individual, 
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however, he is apparently in the same position as the Com­
plainant, Elinor H. Kerpelman, and the determination as 
to her standing will likewise be determinative of the stand­
ing of Mr. Grrabarck. It seems also to follow that a deter­
mination of the contentions and issues raised by the Com­
plainant would likewise be determinative of the conten­
tions and issues raised by Mr. Gfrabarck, particularly in 
view of the fact that each are represented by Mr. Kerpel­
man. Indeed, by paragraph 4 and 5 of the Petition to Inter­
vene, the Petitioners have so stated, and have adopted the 
position of the Complainant. There is one major difference, 
however, between the Petitioner Grrabarck and the Com­
plainant Kerpelman. That difference is the fact that no 
where in the Petition to Intervene is it alleged that Mr. 
Grabarck is a taxpayer of the State of Maryland. The Pe­
tition to Intervene, therefore, by B. Doyle Grrabarck, as an 
individual, will be, likewise, denied. 

Motions Ne Becipiatur 

The determination by the Court upon the Petition to 
Intervene, as hereinbefore set forth, makes unnecessary a 
consideration of the Motion Ne Eecipiatur filed by the De­
fendant James B. Caine, Inc., or the Motion Ne Eecipiatur 
filed by the Complainant to the Caine Motion Ne Eecipiatur. 
It might be well for the Court to observe, however, that 
Counsel for the Complainant had due notice of the appear­
ance of Lee W. Bolte, Esq., and the firm of Sanford and 
Bolte, on behalf of the Defendant James B. Caine, Inc., as 
early as October 21, 1969, upon the filing of the Caine 
Motion Eaising Preliminary Objection. Mr. Kerpelman 
recognized this appearance in his service of November 4, 
1969 of his "Eep ly" , his Motion filed on November 7, 1969, 
and his Answer filed on November 17, 1969. He did ignore 
the appearance in his service of the said Petition to Inter­
vene. The apparent failure of Counsel for Maryland Ma­
rine Properties, Inc., to receive a copy of the said Petition 
to Intervene is the fact that Mr. Kerpelman used an inade­
quate address therefor, according to his Certificate of Serv­
ice, in that he omitted any reference to room numbers. The 
Clerk of this Court can hardly be held responsible for this 
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defect in view of the fact that in his undated Certificate of 
Service of the said Petition to Intervene, Mr. Kerpelman 
alleged service upon a certain "Joseph H. Young, Esq., 901 
First National Bank Bldg., Baltimore, attorney for James 
B. Caine, Inc . " The Clerk would have no way of knowing 
whether or not additional Counsel for the Caine Corpora­
tion was now in the case, and had simply failed to enter 
his appearance of record. Perhaps the Clerk, however, 
should be more careful, and require that the Certificate of 
Service by an attorney be dated, and that all attorneys of 
record be included within such Certificate. 

Motion Raising Preliminary Objection 

The Court should then next consider the preliminary ob­
jection raised by the Defendant James B. Caine, Inc., upon 
the question of whether or not the Bill of Complaint merely 
stated a political question, and not a justiciable issue. 
Granting that a reading of the Bill of Complaint would 
make it difficult to delineate a justiciable issue, and that the 
Bill appears to be more in the nature of a statement of a 
political position, requiring legislative attention or execu­
tive restraint, the memoranda subsequently filed on behalf 
of the Complainant have had the salutary effect of inter­
preting the meaning of the Bill of Complaint and articu­
lating a position which presents a legal issue. In view of 
this subsequent elucidation, by counsel for the Complainant, 
the Court will entertain jurisdiction, and render a decision 
upon the issue as narrowly framed and presented to the 
Court by Complainant's Memoranda. The Motion of the 
Defendant James B. Caine, Inc., raising this preliminary 
objection will be overruled. 

Motion Ne Becipiatur of Complainant to 
Demurrer of Maryland Marine 

Properties, Inc. 

The Court will entertain the Demurrer of the Defendant 
Maryland Marine Properties, Inc., and deny the Motion 
Ne Becipiatur filed thereto by the Complainant. In his 
Motion Ne Becipiatur thereto, Counsel for the Complainant 
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has over simplified the law with regard to the inclusion of a 
charge of laches in a demurrer. 

' ' The defense of limitations or laches may be raised 
on demurrer where, on the face of the bill, it can be 
seen that it is a bar. Although, ordinarily, the defense 
of laches must be made by answer alleging facts show­
ing lapse of time and prejudice to the Defendant, as 
discussed supra §142, where the bill on its face shows 
both lapse of time and circumstances as suggest preju­
dice or acquiesence and call for explanation, the bill is 
demurrable." 9 M. L. E. " E q u i t y " , Section 152, and 
cases therein cited, including the 1969 Pocket Part . 

The Court will concede that the question of whether or 
not a case of laches is presented within the four corners of 
the Bill of Complaint is indeed a close one, but if the ques­
tion of laches was the only question before the Court for 
determination in this proceeding at this time, the Court 
would insist upon a Hearing to spread the facts upon the 
record, particularly as they relate to prejudice to the De­
fendant Maryland Marine Properties, Inc. The Court, 
therefore, would take the position that it would not sustain 
the Demurrer on that grounds alone, but defer it as a 
matter of defense. Such a position by the Court, how­
ever, does not dispose entirely of the matter now for 
determination. The fact that a demurrer contains an in­
valid, unsupported or otherwise irrelevant issue, or the fact 
that the grounds assigned do not meet the approval of 
counsel for the opposing party or the Court does not justify 
the rejection of the pleading in toto. Even if one of the 
grounds assigned in a demurrer is found to be lacking in 
legal efficacy, the remaining grounds, if any there be, sur­
vive and are entitled to the consideration of the Court. 
Such is the situation presented here. 

Demurrers 

The Court is well aware of, and has had several oppor­
tunities to apply, the position of the Court of Appeals of 
Maryland with regard to demurrers filed in opposition to 
petitions for declaratory relief. Kelley vs. Davis, 233 Md. 
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494. As mentioned early in this Opinion, however, this 
Court does not envision the Bill of Complaint in this case 
to state the grounds for, or the request for, a declaration of 
the rights of the parties. The declaration which the Com­
plainant seeks is merely a declaration to support the issu­
ance of the "Mandatory Injunction" which she prays. In 
other words, it would be necessary to "dec la re" invalid 
the conveyances referred to within the Bill and in prayer 
for relief " ( c ) " in order to grant the relief prayed in 
" ( b ) " of the prayers for relief. There is no basis for, or 
necessity for, any other, further, or fuller declaration of 
rights of the parties. The Court is, therefore, of the opinion 
that the rule against entertaining a demurrer to a petition 
for declaratory relief is not appropriate to this particular 
proceeding, and should not be applied hereto. 

The Court will attempt to state the position of the Com­
plainants insofar as it presents a legal issue to be resolved 
herein. The Complainant adopts the position that title to 
lands under tidal waters vested in the King of England, for 
the benefit of the nations, passed to the Colonies under the 
Royal Charters granted therefor, in trust for the communi­
ties to be established, and upon the American Revolution, 
passed to the original States to be held by the officials there­
of in trust for the people within the boundaries of the re­
spective States, subject only to the rights surrendered by 
the Constitution of the United States to the Federal Gov­
ernment for the regulation of navigation. The trust which 
she envisioned is one which covers the entire jus publicum 
and vests in the trustee an irrevocable and inalienable title 
to such property. In support of her position in regard to 
such a trust, she narrowly construes the first portion of 
Article 6 of the Declaration of Rights of the Constitution 
of Maryland, of 1867, which reads: 

"Ar t . 6. That all persons invested with the Legisla­
tive or Executive powers of Government are the 
Trustees of the Public and, as such, accountable for 
their conduct: . . . " 

She is further contending that such being the alleged 
common law of England, the General Assembly of Mary­
land, or apparently any Provincial legislature, is notj and 
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never has been, empowered or authorized to change or 
modify that common law. As authority for that provision, 
she cites a portion of the content of Article 5 of the Declara­
tion of Rights of the Constitution of Maryland, of 1867, the 
portion which she cites being as follows: 

" A r t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, . . .". 

At this point, perhaps it would be well that the Court quote 
the remainder of Article 5 of the Declaration of Eights, with 
the emphasis by underlining being supplied by the Court: 

" A r t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
Jury, according to the course of that Law, and to the 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776; and which, by experience, 
have been found applicable to their local and other 
circumstances, and have been introduced, used and 
practiced by the Courts of Law or Equity; and also of 
all Acts of Assembly in force on the first day of June, 
1867; except such as may have since expired, or may be 
inconsistent with the provisions of this Constitution; 
subject, nevertheless, to the revision of, an amendment 
or repeal hy, the Legislature, of this State. And, the 
Inhabitants of Maryland are also entitled to all prop­
erty derived to them from, or under the Charter 
granted by His Majesty Charles I to Caecilius Calvert, 
Baron of Baltimore." 

There is no substantial difference between that portion of 
the 1867 Constitution of Maryland and paragraph 3 of the 
Declaration of Rights of the First Constitution of Mary­
land, as reported by Kilty, Volume 1, The Laws of Mary­
land 1799 Edition. I t reads as follows: 

" I I I . That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
jury according to the course of that law, and to the 
benefit of such of the English statutes as existed at 
the time of their first emigration and which by experi­
ence have been found applicable to their local and other 
circumstances, and of such others as have been since 
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made in England or Great Britain, and have been in­
troduced, used and practiced by the Courts of Law or 
Equity; and also to all acts of assembly in force on 
the first of June, 1774, except such as may have since 
expired, or have been, or may be altered by acts of 
convention, or this declaration of r ights; subject never­
theless to the revision of, and amendment or repeal \>y, 
the Legislature of this State: and also the Inhabitants 
of Maryland are also entitled to all property derived to 
them from or under the charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

If, as Counsel for the Complainant has stated in his 
Supplementary Memorandum, the Court was impatient at 
the Hearing with the persistent argument of Counsel with 
regard to the elements of the Common Law doctrine, per­
haps it was because of the clear exception in the Declaration 
of Rights as hereinbefore set forth, and the almost incon­
testable legal understanding that the Legislature of Mary­
land is at liberty, and in the conscientious performance of 
its duties, must, from time to time, change the Common Law 
through statutory enactments in order to meet the changing 
conditions of time and history. Lutz vs. State 167 Md. 12, 
Heath vs. State, 198 Md. 455, (Mdenberg vs. Federal Fi­
nance, 150 Md. 298, 5 M.L.E. "Common Law", Section 3. 
The adoption of any proposition that would abrogate, nul­
lify and destroy the great body of law in Maryland, in­
cluding enactments of the General Assembly, except so 
much thereof as interpreted and applied the Common Law 
of England prior to 1776 and the treatment of subjects not 
contemplated by that common law, is so illogical, unreason­
able, and disastrous in its consequences as to be almost 
incomprehensible. The Court supposes that this is the rea­
son why the point had not been more frequently pressed 
upon the Courts of this State in the past. 

The Court is indebted, however, to Counsel for the Com­
plainant for urging upon the Court the controlling nature of 
the opinion of the Supreme Court of the United States in 
Shively vs. Bowlby, 14 Sup. Ct. 548,152 U. S. 1. The Court 
willingly and delightedly adopts the decision therein to be 
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determinative of the issues presented by the Complainant 
for resolution in this proceeding. Unfortunately, Counsel 
for the Complainant has misread the case, and has ap­
propriated wording from that case, out of context, to at­
tempt to support the position of the Complainant herein. 

That case establishes the proposition that, consistent 
with the Common Law of England, the individual States 
inherited the sovereignty over lands under navigable waters 
within the State, and granted unto them control and regula­
tion of riparian rights, which the States were free to 
alienate according to the constitution and statutes of the 
respective States. In a most helpful and extensive treat­
ment of the entire subject matter of riparian rights as they 
existed within the original thirteen states, and as, by virtue 
of that opinion, extended to the new states admitted into 
the Union thereafter, the Supreme Court, in Shively vs. 
Bowlby, has furnished a source of history of the treatment 
of riparian rights of enormous magnitude, and through its 
study, one is oriented to the broad spectrum, and range 
of treatment, of the subject by the individual States. This 
concept is fundamental if one is to now attempt to define 
and understand riparian rights within the United States. 
Available treaties, encyclopedic compendiums, and conclu­
sions based upon summaries of annotations must be read 
and considered in the light of the cardinal principle that the 
decisions of the individual states are based upon the law 
as it had been established within the individual states, and 
unless the law in force in the State in which the appellate 
decision has been rendered is identical with that in Mary­
land, the decision of the foreign jurisdiction, or the inter­
pretation of a federal tribunal based upon the law of that 
foreign jurisdiction, is neither persuasive nor controlling. 

If the strict trust theory proposed by the Complainant 
is the law in other jurisdictions, it is certainly not the law 
in Maryland. Without belaboring the issue with repetition 
of authorities recently enumerated and discussed by this 
Court in No. 8935 Chancery, the Court would merely ob­
serve that^beginning with the Acts of 1745 and continuing 
through the Acts of 1970, the Legislature of Maryland has 
recognized the existence of certain riparian rights in pri-
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vate land owners. A long line of judicial decisions of the 
Court of Appeals of Maryland and Federal Courts in­
terpreting Maryland Law, have protected, enforced, in­
terpreted and arbitrated these rights, beginning, at least, 
in 1815, with The Wharf Case, reported in 3 Bland at page 
361, and continuing through Causey vs. Gray, in 1968, re­
ported in 250 Md. at page 380, and through November 12, 
1969, in Western Contracting Corporation vs. Titter, re­
ported in 255 Md. at page 581. 

The most specific pronouncement of the General As­
sembly of Maryland, however, upon the narrow issue sought 
by the Complainant to be raised against The Board of 
Public Works of Maryland is contained in Section 15 of 
Article 78A of The Annotated Code of Maryland. Without 
quoting that lengthy section in full in this Opinion, since 
1945, The Board of Public Works of Maryland has been 
granted specifically the following power: 

"Any real or personal property of the State of Mary­
land or of any Board, Commission, Department or 
Agency thereof, and any legal or equitable rights, in­
terests, privileges or easements, in, to, or over the 
same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm, 
corporation, or to the United States, or any agency 
thereof, or to any Board, Commission, Department or 
other agency of the State of Maryland for a considera­
tion adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State 
subject to such conditions as The Board of Public 
Works may impose . . . As used herein, the term 'real 
or personal property or any legal or equitable rights, 
interests, privileges for easements in, to, or over the 
same' shall include the inland waters of the State and 
land under said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three miles from 
the low watermark of the coast of the State of Mary­
land bordering on said ocean, and the waters above said 
land . . . " 

The language which Counsel for the Complainant has 
selected from Shively vs. Bowlby with regard to the imposi-
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tion of a trust does not apply to the type of trust which the 
Complainant espouses. The factual situation in Shively vs. 
Bowlby presented the issue as to whether or not a pur­
ported grant from the United States of America, while the 
area was a territory under the jurisdiction of the Federal 
Government, took precedence over a grant by the State of 
Oregon for the same land. The Court determined that the 
United States had no power to make such a grant because 
the Federal Government held the land in trust pending the 
formation of the new State. If one will read the last ten 
paragraphs of the Opinion, the thrust of the entire opinion 
will become most evident. The type of trust referred 
to therein bears no resemblance to the type of trust here 
urged upon the Court. 

The pleadings, memoranda, and arguments in this case 
have been filled with references to various possible disas­
trous consequences by the adoption of the position of one 
party or the other. The Court refuses to speculate, and does 
not base this Opinion upon any unproven allegations, either 
favorable or unfavorable to the Complainant, but, if one 
had the time, it might be an interesting mental exercise to 
conceive of replacing the shorelines of The State of Mary­
land to their composition and contour, and in all their pris­
tine beauty, of the year 1634. Such would be the logical, if 
unreasonable, result should the theory of the Complainant 
be adopted, and the requested "Mandatory Injunction" 
issued by this Court. 

Adapting, as she has, the theory of her cause of action, 
the Court can see no reasonably possible manner in which 
the Bill of Complaint can be amended to avoid its basic 
infirmity, nor any need for any further delay in granting 
an opportunity for such an amendment. 

Having reached this decision in the matter, it becomes 
unnecessary to consider the standing of the Complainant to 
sue. 

I t is, therefore, this 31st day of August, 1970, by the 
Circuit Court for Worcester County, Maryland, OE-
DEEED that : 



App. 24 

1. The Petition to Intervene as Plaintiffs filed by the 
"Nor th American Habitat Preservation Society" and 
E. Doyle Grabarck, President, and Individually, on 
January 26, 1970, is DENIED; 

2. The Motion Ne Eecipiatur filed by Defendant James 
B. Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Eecipiatur filed by Complainant to the 
said Motion Ne Eecipiatur filed by the Defendant 
James B. Caine, Inc., on March 11, 1970, is D E N I E D ; 

4. The Motion Eaising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Eecipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Prop­
erties, Inc., on November 7,1969, is DENIED; 

6. The Demurrer of Dependant Maryland Marine Prop­
erties, Inc., to the Bill of Complaint, filed on October 
20, 1969, is SUSTAINED, without leave to the Com­
plainant to amend; 

7. The Demurrer of Defendant Board of Public Works 
to the Bill of Complaint, filed on October 21, 1969, 
is SUSTAINED, without leave to the Complainant 
to amend; and 

8. The "Motion of Complainant for Summary Judgment 
Upon Same Issues ' ' filed by the Complainant on May 
11, 1970, being more in the nature of a Demand for 
Admission of Facts, (which would have been a more 
appropriate Pleading) is QEANTED, the facts there­
in having been conceded in the absence of any re­
sponse thereto by the Defendants; and 

9. The Complainant shall pay the costs of this pro­
ceeding. 

DANIEL T. PEETTYMAN, 

Judge 
TEUE COPY, T E S T : Frank W. Hales, Clerk 
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DOCKET E N T R I E S 

1969, Sept. 30. Bill of Complaint for a Mandatory In­
junction, and for Declaratory Eelief and Interrogatories 
to the Defendant Board, filed. 

1969, Sept. 30. Subpoena with copies issued, together 
with copies of Bill of Complaint for a Mandatory Injunc­
tion, and for Declaratory Relief and Interrogatories to 
the Defendant Board attached and mailed to the Sheriff 
of Baltimore City and delivered to the Sheriff of Wor­
cester County for service. 

"Summoned James B. Caine, Inc., by service upon 
James B. Caine and Maryland Marine Properties, Inc., 
by service upon Raymond D. Coates severally by leav­
ing with each of them a copy of the Writ, together with 
Bill of Complaint for Mandatory Injunction and a De­
claratory Relief Interrogatories to the Defendant Board 
attached this 30th day of September, 1969. So ans . " 
R. Calvin Hall, Sheriff, By: James N. Jarman, Deputy 
Sheriff. 

"Non Est as to Hon. Marvin Mandel, Governor", J . 
Mufken, Frank J. Pelz, Sheriff. 

"Copy of the Process with a copy of Bill of Complaint 
served on Francis B. Burch, Esq., Attorney General 
of Maryland at One Charles Center, at 2:05 P.M. on the 
first day of October, 1969, in the presence of Sol Damoff ", 
Frank J . Pelz, Sheriff. 

1969, Oct. 9. Second Subpoena with copy issued, together 
with a copy of Bill of Complaint for a Mandatory In­
junction and for Declaratory Relief and Interrogatories 
to the Defendant Board attached and mailed to the 
Sheriff of Baltimore City for service on the Governor. 

1969, Oct. 20. , Demurrer of Defendant, Maryland Marine 
Properties, Inc., and Certificate of Service thereon, filed. 
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1969, Oct, 20. Memorandum of Law of Defendant, Mary­
land Marine Properties, Inc., in Support of Demurrer, 
filed. 

1969, Oct. 21. Demurrer of Defendant Board of Public 
Works and Certificate of Service thereon, filed. 

1969, Oct. 21. Motion Raising Preliminary Objection, Re­
quest for Hearing and Certificate of Service thereon, 
filed. 

' ' Summoned Honorable Marvin Mandel, Governor, and 
a copy of the process with a copy of the Bill of Complaint 
left with the defendant at 301 W. Preston St., at 12:30 
P.M. on the 27 day of October, 1969 in the presence 
of John Nuller, I I I " , Frank J. Pelz, Sheriff. 

1969, Nov. 6. Reply to "Memorandum of Law of Mary­
land Marine in Support of Demurrer" and certificate of 
service thereon, filed. 

1969, Nov. 7. Motion Ne Recipiatur to Demurrer of 
Maryland Marine. Memorandum of Authorities and Cer­
tificate of Service thereon, filed. 

1969, Nov. 17. Answer to Motion Raising Preliminary 
Objection, Memorandum of Authority and Certificate of 
Service thereon, filed. 

1970, Jan. 26. Petition to Intervene as Plaintiffs, Affida­
vit, and Certificate of Service thereon, filed. 

1970, Jan. 26. Unsigned Order to Show Cause, filed. 

1970, Jan. 26. Order to Show Cause filed. Copies of Peti­
tion, Affidavit and Show Cause Order mailed to Hon. 
Marvin Mandel, the Governor of the State of Maryland, 
Louis L. Goldstein, Comptroller of Treasury, John Leut-
kemeyer, Treasurer, Board of Public Works of Mary­
land, James B. Caine, Inc., Ocean City, Maryland, and 
Maryland Marine Properties, Inc., Ocean City, Maryland. 

1970, Feb. 24. Answer of Defendant, Maryland Marine 
Properties, Inc., to Petition to Intervene and Certificate 
of Service thereon, filed. 
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1970, Feb. 27. Motion Ne Eecipiatur as to Petition to 
Intervene as Plaintiffs and Certificate of Service thereon 
filed. 

1970, March 11. Motion Ne Recipiatnr, Memorandum of 
Rules in Authority and Certificate of Service thereon 
filed. Copy of same delivered to Lee W. Bolte, Esq. 

1970, March 16. Copy of Motion Ne Eecipiatur, Memor­
andum of Rules in Authority, and Amended Certificate of 
Service thereon filed. 

1970, April 8. Letters written to: Hon. F . B. Burch and 
Jon F . Oster, Esq., L. W. Bolte, Esq., R. A. Shelton and 
T. P. Perkins, I I I , Esqs., R. D. Coates, Esq., R. M. 
Pollitt, Esq., and Leonard J . Kerpelman, Esq., setting 
case for Argument on all Demurrers, Motions, Petitions 
&c, filed as of the date of this notice, on Monday, May 11, 
1970, at 10:00 A.M., per copies of letters filed. 

1970, April 13. Receipt of notification of assignment date 
from Robert A. Shelton and Thomas P . Perkins, I I I , 
Esqs., filed. 

1970, April 13. Receipt of notification of assignment date 
from Lee W. Bolte, Esq., filed. 

1970, April 13. Receipt of notification of assignment date 
from Raymond D. Coates, Esq., filed. 

1970, April 24. Receipt of notification of assignment date 
from Leonard J. Kerpelman, Esq., filed. 

1970, April 24. Letter from Leonard J. Kerpelman, Esq., 
to Frank W. Hales, Clerk, filed. 

1970, April 24. Copy of letter from Richard H. Outten, 
Assignment Clerk to Leonard J . Kerpelman, Esq., filed. 

1970, May 5. Plaintiff's Memorandum of Law, Table of 
Contents, and Certificate of Service thereon filed. 

1970, May 6. Memorandum of Law of Defendant James B. 
Caine, Inc., and Certificate of Service thereon filed. 

1970, May 11. Motion for summary judgment upon some 
Issues, Affidavit and Certificate of Service thereon, filed. 
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1970, May 11. Judge Daniel T. Prettyman on the Bench. 
Dave Dawson reporting. 

1970, May 11. Leonard J . Kerpelman, Lee W. Bolte, Jon 
Oster, Raymond D. Coates, Thoman P. Perkins, I I I , 
Esqs. in Court. 

1970, May 11. Hearings and Argument had on all pre­
liminary Demurrers, Motions and Petitions filed as of 
this date. Eulings held sub-curia. 

1970, May 11. The Motion for summary judgment upon 
some issues filed May 11, 1970, at 9:30 A.M., is reserved 
for future Argument and disposition. 

1970, May 15. Answer to Memorandum of Law of De­
fendant James B. Caine, Inc., and Certificate of Service 
thereon filed. 

1970, June 17. Supplementary Plaintiff's Memorandum of 
Law, and Certificate of Service filed. 

1970, Aug. 31. Ordered that:— 

1. The Petition to Intervene as Plaintiffs filed by the 
"Nor th American Habitat Preservation Society and 
E,. Doyle Grabarck, President and Individually, on 
January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James 
B. Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to the 
said Motion Ne Recipiatur filed by the Defendant, 
James B. Caine, Inc., on March 11, 1970, is D E N I E D : 

4. The Motion Raising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Prop­
erties, Inc., on November 7, 1969, is D E N I E D : 
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6. The Demurrer of Defendant Maryland Marine Prop­
erties, Inc., to the Bill of Complaint, filed on October 
20, 1969, is SUSTAINED, without leave to the Com­
plaint to amend; 

7. The Demurrer of Defendant Board of Public "Works 
to the Bill of Complaint, filed on October 21, 1969, is 
SUSTAINED, without leave to the Complainant to 
amend; 

8. The "Motion of Complainant for summary judgment 
upon same Issues" filed by the Complainant on May 
I I , 1.970, being more in the nature of a Demand for 
Admission of Facts, (which would have been a more 
appropriate Pleading) is GEANTED, the facts there­
in having been conceded in the absence of any re­
sponse thereto by the Defendants; and 

9. The Complainant shall pay the costs of this proceed­
ing, per Opinion and Order for Court filed. Copies of 
the Opinion and Order of Court mailed to Leonard J . 
Kerpelman, Esq., Jon F . Oster, Esq., Asst. Attorney 
General, Eichard M. Pollitt, Esq., Lee W. Bolte, Esq., 
Eaymond D. Coates, Esq., and to Thomas P . Perkins, 
I I I , Esq. 

1970, Sept. 2. Demurrer of Defendant James B. Caine, 
Inc., and Certificate of service filed. 

1970, Sept. 2. Answer to Petition to Intervene and Certi­
ficate of Service filed. 

1970, Sept, 22. OEDEEED that, for the reasons assigned 
in the Opinion and Order of this Court filed on August 
31, 1970, which said Opinion is specifically incorporated 
herein, by reference thereto, as though fully set forth 
herein, the "Peti t ion To Intervene as Plaintiffs" filed 
by the "Nor th American Habitat Preservation Society" 
and E. Doyle Grabarck, on January 26, 1970, be, and the 
same is hereby DENIED, and the Demurrer of James B< 
Caine, Inc., be, and the same is hereby, SUSTAINED, 
without leave to the Complainant to amend, per Order of 
Court, filed. Copies of Order of Court mailed to Leonard 
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J . Kerpelman, Esq., Jon F . Oster, Esq., Asst. Attorney 
General, Richard M. Pollitt, Esq., Lee W. Bolte, Esq., 
Raymond D. Coates, Esq., and Thomas P . Perkins, I I I , 
Esq. 

1970, Sept. 29. Order for Appeal and Certificate of Service 
filed. 

1970, Oct. 1. Photo copy of Amended Statement of costs 
dated October 1, 1970, mailed to Leonard J . Kerpelman, 
Esq., Hon. Francis B. Burch, Jon F . Oster, Esq., Richard 
M. Pollitt, Esq., Lee W. Bolte, Esq., Raymond D. Coates, 
Esq., Thomas P . Perkins, I I I , Esq, and Robert A. Shel-
ton, Esq., Copy of Amended Statement of costs filed. 

1970, Oct. 5. Letter dated October 1, 1970, from Leonard 
J . Kerpelman Esq., Baltimore, Maryland, to David Daw­
son, Court Reporter, filed. 

1970, Oct. 7. Letter from Leonard J . Kerpelman, Esq., to 
Clerk, Worcester County Court, reply of Clerk at bottom 
of letter, copy of statement of costs dated Sept. 2, 1970, 
and copy of Amended Statement of costs dated October 
1, 1970, filed. Copy of said letter, reply and statements 
of costs mailed to Leonard J . Kerpelman, Esq. 

1970, Oct. 8. Photo copy of Notice advising attorneys of 
record the case is ready for inspection and transmission 
to the Court of Appeals, mailed to Leonard J . Kerpelman, 
Esq.; Hon. Francis B. Burch; Hon. Jon. F . Oster; Rich­
ard M. Pollitt, Esq.; Lee W. Bolte, Esq.; Raymond D. 
Coates, Esq.; Thomas P . Perkins, I I I , Esq.; and Robert 
A. Shelton, Esq., per original notice, filed. 

1970, Oct. 26. Order to enter an appeal to the Court of 
Appeals of Maryland from the Judgment of the Court 
dated Sept. 22, 1970, per Order filed. 

ORDER OF COURT [SEPT. 22, 1970] 

On September 2, 1970, the Defendant, James B. Caine, 
Inc., filed its "Answer To Petition To Intervene" and a 
"Demur re r " to the Bill of Complaint filed herein. The 
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same having been duly read and considered, it is this 22nd 
day of September, 1970, by the Circuit Court for Wor­
cester County, Maryland, under the authority contained in 
Maryland Rule 1210 c, ORDERED that, for the reasons 
assigned in the Opinion and Order of this Court filed 
on August 31, 1970, which said Opinion is specifically in­
corporated herein, by reference thereto, as though fully set 
forth herein, the "Peti t ion To Intervene As Plaintiffs" 
filed by the "Nor th American Habitat Preservation 
Society" and R. Doyle Grabarck, on January 26, 1970, be, 
and the same is hereby, DENIED, and the Demurrer of 
James B. Caine, Inc., be, and the same is hereby, SUS­
TAINED, without leave to the Complainant to amend. 

DANIEL T. PRETTYMAN, 
Judge 

MOTION TO DISMISS A P P E A L 

James B. Caine, Inc., Appellee, by Sanford and Bolte, 
its Attorneys, moves this Honorable Court, pursuant to 
Maryland Rule 835, subsection b (3), that this Appeal be 
dismissed as to said Appellee. The grounds of the Motion 
are as follows: 

1. No Order for Appeal was filed with the Clerk of the 
Court below within thirty (30) days from the date of the 
Order appealed from, as prescribed by Maryland Rule 812, 
the aforesaid Order in favor of the Defendants, having 
been enterd on September 22, 1970, and the Appeal there­
from having been filed on October 26, 1970. The Appeal 
should therefore be dismissed under Rule 835, subsection 
b (3). 

Appellee further desires that this Motion be set down 
for oral argument in advance of the argument on the 
merits. Said Appellee believes that the grounds of the 
Motion are such that the disposition of this Motion will 
make argument on the merits unnecessary as to said Ap­
pellee. 

SANFORD AND BOLTE 
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S U P R E M E C O U R T O F T H E U N I T E D S T A T E S 

W A S H I N G T O N , D. C . 2 0 5 4 3 

E. R O B E R T S H A V E R 

CLERK OF T H I COURT OCT 1 2 1971 

/ Leonard J . fterpeloan* e s q . 
2403 Rogers a idg , 
i>alclaot»# Maryland 21209 

RE I JUSRPELMAJi v . BOARD OF PUBLIC WORKS OF 
HARYfAHI). £X AL»» Na* 71"»199. 

Dear S ir : 

The Court today denied the petition for 

a writ of certiorari in the above-entitled case. 

Very truly yours, 

E. Robert Seaver, Clerk 

Assistant 

4 

21V1E 

Jon F. Oster, Esq. 
Aaet. Attorney General of Maryland 
1400 One South (alvert isldg. 
Baltimore, Maryland 21202 
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IH THE 

SUPREME COURT OP THE UNITED STATES 

October Term 1971 

No. 71-199 

ELINOR H. KERPELMAN, 

Petitioner 

vs. 

BOARD OF PUBLIC "WORKS OF MARYLAND, et al 

Respondents 

CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of September, 1971> 

three copies of the Brief for Respondent Board of Public Works of 

Maryland In Opposition weie mailed, postage prepaid, to Leonard J. 

Kerpleman, Attorney for Petitioner, 500 Equitable Building, 

Baltimore, Maryland 21202, to Thomas P. Perkins, Esquire, Attorney 

for Maryland Marine Properties, Inc., Mercantile Bank & Trust 

Building, 2 Hopkins Plaza, Baltimore, Maryland 21201, and to 

Robert Barnhause, Esquire, Attorney for James B. Caine, Inc., 

900 First National Bank Building, Baltimore, Maryland 21202. 

I further certify that all parties required to be served have 

been served. 

'.Jon F. Os ber,' 
Assistant Attorney General o: 
Maryland 

/ 
/ 
i 
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APPEARANCE FORM 

SUPBEME COUBT OF THE UNITED STATES 

No. , OCTOBER TERM, 19_Z.l 

Elinor H. Kerpelman Board of Public Works Of Maryland 

v$. 

(Petitioner or S&ppJiSilt) (Respondent or __j_i»_4oe) 

The Clerk will enter my appearance as Counsel for the Regpande i rL ,__ Iames R. -C_.±ne_.,_-Jnc. 

Signature r-U-c 

Type or Print Name _Rol___r±_J____i_3_r_r_Lnuf_fi_ 

Address : 900 F i r s t N a t i o n a l — B a n k _ 3 1 d g 

City and State B a l t i m o r e , Mar_y_l__a.d—212.02 

NOTE: This appearance must be signed by an individual Member of the Bar of the Supreme 
Court of the United States. 

The Clerk is requested to notify counsel of action of the Court by means of: 

[ ] Collect Telegram 

[ ] Airmail Letter 

NOTE: When more than one attorney represents a single party or group of parties, counsel 
should designate a particular individual to whom notification is to be sent, with the 
understanding that if other counsel should be informed he will perform that function. 

f ] Petitioner(s) 

[ ] Respondent(s) 
In this case the person to be notified for r , . „ . , , 

L J Appellant (s) 
[ ] Appellee(s) 

[ ] Amicus 

(Name—Type or Print) 

(Street Address) 

CO-73 
(City, State and Zip Code) 

CPO : I960 O - 360-371 



m 

SUPREME COURT OF THE UNITED STATES 

OCTOBER TERM, 19 / < 

To 

Appeltee—Respondent 

No. 
. < - . . . 

, Counsel for Appottec—Respondent: 

You ARE HEREBY NOTIFIED that an appeal—a petition for a writ of certiorari—in the above-
entitled and numbered case was docketed in the Supreme Court of the United States on the 

day of 19 

At the request of the Clerk of the Supreme Court, ,we are sending attached hereto an ap­
pearance form to be filed by you, or other counsel who will represent your party, with the Clerk 
at or before the time you file your response to our petition or jurisdictional statement. 

Counsel for Appellant--Petitioner 

Number and Street 

2- 0 

City, State and Zip Code 

NOTE: Please indicate whether the case is an appeal or a petition for certiorari by crossing out 
the inapplicable terms. A copy of this notice need not be filed in the Supreme Court. 

CO-75 



Elinor H« Kerpelraan 

Amended Statement of Costs 
October 1 , 1970 

In The Circuit Court for Worcester County 

VS. No....d934...Qfean£ft£7 

Hon* Marvin Mandel, Governor. 

—•••••••••-•-••••" r ai 
Term, 19. 

STATEMENT O F C O S T S 

PLAINTIFFS 
ATTORNEY . . . , . $.iP.t.OO. ATTORNEY 

CLERK . . . . . . . $.lQ.*Q.Q.}.Pd..9/30/6©LERK . 
ADD'L CLERK . . . 
SHERIFF B a i t 0 . C i t y 
ADD'L SHERIFF . . 
EXAMINER . . . . 

WITNESSES . . 
REGISTER OF WILLS 
GUARDIAN AD LITEM 
RECORD _ 

DEFENDANTS 

$.. ..UUQQ., 

$.9.5.*Q.Q... ADD'L CLERK . 

$....8^Q.Q.).Ed,.9/30/i&&RlFF . . . 
$ ADD'L SHERIFF 

$ EXAMINER . . 
$ WITNESSES . . 
$ REGISTER OF WILLS 

$.-. • : 

$.25^.00 .. , __ 
SHERIFF ADD'L.(Wn,r. ,$...AJ).QlEd-..9/30/£9-

Test ^2t^uiaAj....h^:..^jaJuAJ.. 
Clerk of the Circuit Court for Worcester County. 



Elinor H. Kerpelman 

Amended Statement of Costs 
October 1 , 1970 

In The Circuit Court for Worcester County 

VS. 
No..-B.934...Ckanc.ery 

Hon• Marvin Mandelj, Governor, 
" * al" Term, 19.. 

STATEMENT OF COSTS 

PLAINTIFFS DEFENDANTS 

ATTORNEY . . , . . $.1Q.,.00 ATTORNEY $...I£L.QQ. 
CLERK . . ' . . . . . $.lQ.*QG.).Pri*9/30/6$LERK 
ADD'L CLERK . . . » $.25.*0.Q. , ADD'L CLERK . . 

SHERIFF Bai to .Ci ty . $....&J).Q.).Ed*.9/30/s5&RiFF . . . . 
ADD'L SHERIFF . . . $ ADD'L SHERIFF . 

EXAMINER . . . . . . $........... EXAMINER . . . 

WITNESSES . . . . . . $ WITNESSES . . . 
REGISTER OF WILLS . $ REGISTER OF WILLS . ».. 

GUABBIAN AD LIT1M . $... : •,; , - m ^ m „ P ~. , $., 
RECORD ~- ITT $.25*00. 
SHERIFF ADD*L.(Wo,r. «$.JU0QjPd*9/30/69- $.. 

Test d2t*3^a£j...jfa£:...^xU!sAJ.. . . A„ 
Clerk of the Circuit Court for Worcester County. 



it ELINOR H. KERPELMAN 

Appellant 

v. 

, BOARD OP PUBLIC WORKS,, et al. 

Appellees 

IN THE 

COURT OF APPEALS 

OP 

MARYLAND 

September Term, 1970 

No. 364 

STATEMENT OP PRINTING COSTS 

The Board of Public Works, one of the Appellees, by 

its attorneys, Francis B. Burch, Attorney General, and Jon F. 

1 Oster, Assistant Attorney General, pursuant to Maryland Rule 832 

,' of the Maryland Rules of Procedure, hereby certifies that the 

, following accounting represents Appellee's actual cost of printing 

the Brief in the above captioned case. 

{ The Daily Record Company 
j 11-15 E. Saratoga Street 
s Baltimore, Maryland 21202 
1 

I 50 Copies Appellee's Brief No. 364 
I, 6 Pages at $6.40 $38.40 
I Cover 15.00 
'! 4 Lines Corrections at $.44 I.76 
', 1 Page Index at $8.00 8.00 
i Overtime - Composition 16.40 
j' $ 79.56 

Postage 3.00 
!' TOTAL $ 82.56 

li 
II Respectfully submitted, 

i^twcjr^a I 
Francis B. Burc 
Attorney General 

FT),, F^ugfli 
B u r c h " ^ 

on~3?7 Oster 
Assistant Attorney General 
14th Floor 
One South Calvert Building 
Baltimore, Maryland 21202 
383-3737 



I I HEREBY CERTIFY that on this day of July, 

;j 1971, a copy of the aforegoing Statement of Printing Costs was 
i • 

jj mailed, postpaid, to Leonard J. Kerpelman, Esquire, 2403 
i I 

M 

|! Rogers Building, Baltimore, Maryland 21209, Attorney for 

II 
il Appellant. 

Jon F. Oster 
Assistant Attorney General 



ELINOR H. KERPELMAN 

Appellant 

v. 

BOARD OF PUBLIC WORKS, et al, 

Appellees 

IN THE 

COURT OP APPEALS 

OP 

MARYLAND 

September -Term., 1970 

No. 364 

STATEMENT OF PRINTING COSTS 

The Board of Public works, one of the Appellees, by 

Its attorneys, Francis B. Burch, Attorney General, and Jon F. 

Oster, Assistant Attorney General, pursuant to Maryland Rule 832 

of the Maryland Rules of Procedure, hereby certifies that the 

following accounting represents Appellee's actual cost of printing 

the Brief in the above captioned case. 

The Daily Record Company 
11-15 E. Saratoga Street 
Baltimore, Maryland 21202 ; 

50 Copies Appellee's Brief No. 364 

6 Pages at $6.40 
Cover 

4 Lines Corrections at $„44 
1 Page Index at $8.00 
Overtime - Composition 

Postage 
TOTAL 

$38.40 
15e00 
1.76 
8.00 
16.40 

$ 79.56 
3.00 

$ 82.56 
Respectfully submitted, 

Fraiicxs B. BurcTT 
At to rney General 

Jon F. Oster 
Assistant Attorney General 
l4th FJoor 
One South Calvert Building 
Baltimore, Maryland 21202 
383-3737 



1 HEREBY CERTIFY that on this o/f day of July, 

1971* a- copy of the aforegoing Statement of Printing Costs was 

mailed, postpaid, to Leonard J. Kerpelman, Esquire, 2403 

Rogers Building, Baltimore, Maryland 21209, Attorney for 

Appellant,, 

Jon P. Oster 
Assistant Attorney General 



October 28, 1971 

Mr. Andrew Heubeck, Jr. 
Secretary 
Board of Public Works 
State Office Building 
Annapolis, Maryland 2l4o4 

Res Kerpelman v. Board of Public Works, et al. 
Dear Mr. Heubeck: 

Attached is correspondence relating to the 
payment of costs of printing the brief of the Board of 
Public Works in the above captioned case. Also enclosed 
is the invoice of the Daily Record Company in the amount 
of $82.56 dated January 29* 1971. I have delayed asking 
you to pay this bill, however, 1 think we have made the 
Daily Record Company wait long enough for their money and 
the bill should be paid. 

I will ask Mr. Kerpelman to make his check 
payable to the Board of Public Works to reimburse the Board 
for this expenditure* 

sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

encs. 



October 28* 1971 

John L.- sanford, Jr., Esquire 
State's Attorney for Worcester County-
Berlin, Maryland 21811 

Rei invoice re Kerpelman v. Board of Public Works, et al. 

Bear Mr. Sanford: 

May I acknowledge your letter to Attorney 
General Burch of October 20, 1971 concerning the invoice 
from the Daily Record company for the printing costs of 
the Board of Public Works* brief in the above captioned 
case. You were quite correct that the charge is one that 
properly should be paid by the Board of Public Works. 
However, Mr. Kerpelman was unsuccessful in the Court of 
Appeals and the Mandate of the Court assessed this cost 
to Mr. Kerpelman. I have endeavored, unsuccessfully I 
should add, to obtain these funds from Mr. Kerpelman. 

I regret any inconvenience caused you by the 
misunderstanding of the Daily Record Company, 

Very truly yours. 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

ccj Mr. Andrew Heubeek, Jr. 



PLEASE DO NOT DETACH 
PROM PILE 

DEPARTMENT OF LAW 

OFFICE ROUTE SLIP 

DATE FROM 

10-27-71 

(frWL~ 

TO MESSAGE 

J.P.Oster H.R.Lord- Sanford is correct, the expense 

is ours and I have been endeavor­

ing to collect it from Kerpelman 

since his petition for certiorari 

was denied by the Supreme Court. 

See attached copy of letter. 

4Po 
&'%. ..' A'i.^yS^"^-v-X- '" Cv •dSL. Mrt~fsr*+\s 

6/ /Cfô *- / v / ^ t w y v » \ « 
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October 14, 1971 

Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

Re: Kerpelnan v. Board of Public Worlcs, et al. 
In the Court of Appeals of Maryland 
September Term, 1970 - No. 364 

Dear Leonard: 

I have received notice that the petition 
for a writ of certiorari was denied by the Supreme 
Court of the United Stated in the above captioned 
case. Would you please let me have your check for 
$82.56 in. accordance i-riLth the Mandate of the Court 
of Appeals of Maryland. 

Sincerely yours, 

JFO/bw 

Jon F. Oster 
Assistant Attorney General 



V 

\f l\ J O H N L . S A N F O R D , J R . 

T H E S T A T E ' S A T T O R N E Y F O R W O R C E S T E R C O U N T Y 

B E R L I N , M A R Y L A N D 

October 20, 1971 

Honorable Francis B. Burch 
The Attorney General 
One South Calvert Street 
14th Floor 
Baltimore, Maryland 21202 

RE: Invoice re Kerpelman v. Board 
Of Public Works, et al. 

Dear General Burch: 

Enclosed herewith you will find the following: 
1, Photostatic copy of a letter dated October 14, 1971, 

which I received from the Daily Record Company together with a photo­
static copy of attached invoice thereto; 

2. A duplicate copy of my reply to said letter. 

I believe the enclosures to be self-explanatory. 

Since the matter in question is purely a civil one and 
involves a State agency, I do not know why the bill in question was 
ever forwarded to me as it was. In any event, the letter of October 
14, 1971, is the first knowledge that I had that the bill in question 
remained unpaid. 

If you disagree with the opinion expressed in my letter to 
Mr. Hoffman as to the proper liability in this situation, it would be 
appreciated if you would give me the reasons and the authorities. 

Very sincerely ̂ ours 

^ohn L. Sanfordf Jr. 
JLSJr:drt ,,^-e 
cc: R. Curzon Hoffman, III 

Honorable Daniel T. Prettyman 



THE DAILY RECORD 
R . C U R Z O N HOFFMAN* I I I , . P U B L I S H E D DAILY E X C E P T S U N D A Y BY 

PRESENT f. TREASURER T H E D A I L Y R E C O R B COMPANY 

C H E S T E R T . W A T K I N S , „ , . _ - . . - , 
VICE PRESlOENT * SECRETARY 11-15 E A S T S A R A T O G A S T R E E T T E L E P H O N E 

EDWARD J. GOTTSCHALK, BALTIMORE, MD. 21203 PLAZA 2-3849 
ASSISTANT SECRETARY-TREASURER 

J O S E P H H. M c G O W A N , 
EDITOR 

October 14, 1971 

Hon. John L. Sanford, Jr. 
State's Attorney for Worcester County 
103 N. Main Street 
Berlin, Maryland 21&L1 

Dear Mr. Sanford: 

It has come< to our attention that the charges 
shown on the attached statement represent appeals handled by the Office 
of the Attorney General of Maryland on your behalf. 

Payment for these charges has not been received. 
Since this is the responsibility of the county from whose jurisdiction 
the appeal was taken, we shall appreciate, your assistance in processing 
these items for payment. 

• 

0We understand the invoices covering these charges 
have been forwarded to you by the Attorney General's Office. 

If you have any que'stions about these charges, I 
shall appreciate hearing from you. 

Your assistance in this matter will be greatly 
appreciated. 

Very truly yours, 

THE DAILY RECORD COMPACT 

R. Curz^Hoffma^^II 
President' 

RCHicg 
Enc. 



S T A T E M E N T 

11-15 E A S T S A R A T O G A S T R E E T 

B A L T I M O R E , M D . 21203 

PUBLISHERS OF " T H E DAILY RECORD" A NEWSPAPER OF GENERAL CIRCULATION 

DEVOTED TO LAW, REAL ESTATE, BUILDING, INSURANCE AND FINANCIAL NEWS. 

P H O N E , P L A Z A 2 - 3 8 4 9 

ATTORNEY GENERAL'S OFFICE 
1300- OneS. Calvert Bldg. 
Baltimore, Md. 21202 

WORCESTER COUNTY 

WE SPECIAL IZE IN 
PRINTING FOR 

T H E LAWYER, BANKER, 
R E A L E S T A T E AND 

BUSINESS MAN. 

TERMS: NET 30 DAYS 

DATE REFERENCE CHARGES CREDITS BALANCE 

| 1/29/71-
< 

& 

50 Copies Appellee's 
(Board of Public Works of 
Maryland)- Brief No. 364-

KerpeLnan v# Board of Pufeli 
Works, et a l . 

BALANCE FWD. fS" 

#82.56 

PAY LAST AMOUNT ji 
IN THIS COLUMN " [ 

CODE: 
AD- ADVERTISING 
PR- PRINTING 
SB-SUBSCRIPTION 
CS-CASH 
CM-CREDIT MEMO 

JE- JOURNAL ENTRY 
RF- REFUND 
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J O H N L. SANFORD. JR. 
THE STATE'S ATTORNEY FOR WORCESTER COUNTY 

BERLIN. MARYLAND 

October 20, 1971 

The Daily Record Company 
<r^ 11-15 East Saratoga Street 

Baltimore, Maryland 21203 

y Attention: R. Curzon Hoffman, III President 

/p^\ REt Kerpelman v. Board of Public 
Works, et al 

^ 

D 

Dear Mr. Hoffman: 

Your letter of October 14, 1971, together with the enclosure 
has duly been received. 

I regret the fact that payment for the bill in this matter 
has not been received. 

However, at no time prior hereto have I ever received the 
invoice referred to therein. If the Attorney General's Office states 
that said invoice was forwarded to me, the same has never been received. 

Furthermore, this case was not a criminal matter but was a 
civil suit instituted by Mrs. Kerpelman against the Board of Public 
Works, et al and is entirely a civil matter. Under these circumstances 
my office is not involved and I know of no reason why the Attorney 
General would forward me the invoice when the Board of Public Works 
is involved. 

I have discussed this matter with Judge Prettyraan and he 
concurs in my belief that this is a bill to be paid by the Board of 
Public Works or by the State of Maryland since it is a civil matter. 

I am forwarding a duplicate copy of this letter and also of 
the said bill to the Attorney General of Maryland, together with a 
copy of your letter and I am requesting that he advise further in the 
premises. 



J O H N L. SANFORD. JR. 
T H E STATE'S ATTORNEY FOR WORCESTER COUNTY 

BERLIN. MARYLAND 

The Daily Record Company 
October 20, 1971 
Page 2 

b 
(r!\ 

0 

Very sincerely yours 

John L. Sanford, Jr. 

JLSJr:drt 
cci Honorable Francis B. Burch 

Honorable Daniel T. Prettyman 



January 22, 1973 

Mr. Andrew Heubeck, -Jr. 
Secretary 
Board, of Public Works 
State Treasury Building 
Annapolis, Maryland 2l4o4 

^l8: Kerpelmo.-n_J;f_._JBoard of Public Works 
"CourTdi Api>eaIs^F13aryIana7~Sep^. Term, 1970 - No. 364 

Dear Mr. Heubeck: 

This is to advise you that we have finally been 
successful in collecting the amount of $82.56 representing 
the printing costs of the Board of Public Works in accordance 
with the Mandate of the Court of Appeals of Maryland in the 
above captioned case. 

Because of the peculiar manner in which the check 
was made out by Mr. Kerpelman, and because it included costs 
incurred by the State Lew Department in filing a statement of 
claim in the District Court of dryland, Wr. Werpelman's check 
was deposited by the Law Department to the credit 01 the 
Treasurer of the State of Maryland to General Fund Revenue. 

Since the Board of Public Works paid for printing 
the brief during the prior fiscal year there is no need to 
have the Treasurer's Office transfer the funds from the Law 
Department record*; tc the Board of Public Works. 

Please use this information for the Board of 
Public Works1 agenda to note the close cf the case. 

Very truly yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 



jKarttut iHarticl 
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Iftrota £.<Sol&st«tn 
KBxjarft ai "-puM-tr ̂ ItorliB mi* ' ^ w r e 

Amu*p<TU*,iftarulan5 " " - » " 

May 1 1 , 1972 

Mr. Jon F. Oster 
Assistant Attorney General 
One South Calvert Street 
14th Floor 
Baltimore, Maryland 21202 

Dear Mr. Oster: 

Reference is made to your letter of March 28, 1972 wherein you 
recommend the Board write-off the $82.56 owed by Mr. Kerpelman to 
the State, fThe Board agreed that no matter what it cost, you are to 
take the necdjgsTary steps to collect this debt. 

They will appreciate it if you will proceed with the necessary 
legal action... 

Yours very truly, 

/ ' • * , ' 

Andrew Heubeck, Jr. 
Secretary 

AH:ps 



May 18, 1972 

Leonard J, Kerpelman, Esquire 
2^03 Rogers Building 
Baltimore, Maryland 21209 

Re: Elinor H, Kerpelman v. Board of Public Works 
Court of "appeals of Maryland", So." 3&4S 
September Term, 1970 

Dear Mr. Kerpelman1 

As I advised you by telephone on Tuesday, 
May 16, the Board of Public Works has instructed me 
to take any steps which may be necessary to collect 
the printing costs for the brief of the Board of Public 
Works in the above captioned case which amounts to 
$82.56. This letter will serve to advise you that In 
the event the receipt of said amount by Monday, May 29, 
1972 Is not obtained suit will be filed against Elinor 
H. Kerpelman, in the District Court of Maryland. 

Very truly yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 



March 28, 1972 

Mr. Andrew Heubeck^ Jr. 
Secretary 
Board of Public Works 
State Office Building 
Annapolis, Maryland 2l4o4 

Rej Kerpelman v. Board of Public Works 

Dear Andys 

As you can see from the enclosed letter 
from Mr. Kerpelman, he has no intention of paying the 
printing costs in the above captioned case which amount 
to $82.56. I could file suit against Mrs. Kerpelman 
who is the principal plaintiff in this case, however, 
my experience with Mr. Kerpelman is such that I know 
that he would not pay until I actually got the sheriff 
to levy on his property and I had done a minimum of 
$500.00 worth of work. Considerations of time and 
economy, therefore;, impel me to suggest that this bill 
be written off as uncollectible. 

Sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

enc. 



LEONARD J. KERPELMAN 
ATTORNEY AT LAW 

2403 ROGERS BUILDING 

BALTIMORE. MD. Z1209 

CONSULTATIVE CHAMBERS AT 

ROOM 2 ) 0 HORIZON HOUSE 

JIOl N. CALVERT AT CHASE 

January 6, 1972 

Jon F. Oster, Esq. 
Assistant Attorney General 
One South Calvert Street 
Baltimore, Maryland 21202 - , 

He; Kerpelraan vs» -Board of Public Forks 

Dear Jon: 

I am sorry to have been somewhat dilatory in answering 
your repeated requests concerning payment of costs in the above 
case. 

This case was sponsored entirely by two environmental 
groups who are absolutely insolvent, and probably have a combined 
total of $11 in the bank. 

They have, for this reason, declined to pay the costs in 
the case, beine unable to do so. 

LJK jmca 

TELEPHONE SA 7-8700 
RESIDENCE: 367 -8850 

CABLE: BOLTLEX 



December 28, 1971 

Leonard J. Kerpelman, Esquire 
-403 Rogers Building 
Baltimore, Maryland 21209 

R e : Kerpe^lman^v. Board jaf ^Pujblic_ Vojrks^ e t a l . 

Dear Leonards 

I am returning the Credit Voucher No, A 2M-H066 
of the State of Maryland Department of Motor Vehicles. 
Certainly you must know that 1 cannot aecept the same and 
that to attempt to apply it against the outstanding bill for 
printing costs in the above captioned case, assuming it were 
possible, would be incredibly cumbersome and expensive from 
an accounting point of view. 

If you cannot or will not pay this charge please 
advise me so that I can notify the Board of Public Works and 
ask that the Secretary bring this matter before the Board and 
request that the Board authorize the State to pay this charge 
which is legally yours* 

I might add that no matter how laudable and well-
meaning your objectives might have been in pursuing this action 
against the Board of Public Works, the Court of Appeals has 
determined that legally you had no standing to bring the action 
and that you should pay the expenses of the State for its 
printing costs in your appeal,, I will not even go into the 
matter of how much it cost the State in terms of attorneys' 
time. 

Sincerely yours. 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

enc. 
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LEONARD J. KERPELMAN 
ATTORNEY AT I_AW 

2 4 0 3 ROGERS BUILDING 

BALTIMORE. MD. 2 1 2 0 9 

TELEPHONE SA 7 - 8 7 0 O 
RESIDENCE: 3 6 7 - 8 8 5 5 

CABLE: BOLTLEX 

CONSULTATIVE CHAMBERS AT 
ROOM 2 1 0 HORIZON HOUSE 

l l O l N. CALVERT AT CHASE 

December 17, 1971 

Jon F. Oster, Esq. 
Assistant Attorney General 
One South Calvert Street 
Baltimore, Maryland 21202 

Bet Kerpelman vs. Board of Public Works 

Dear Jon: 

I have called to the attention of the group which 
instigated the above case, the outstanding bill of $82.56, and 
have been assured that at the next meeting of tlie Directors, an 
attempt will be made to dispose of the matter. 

In the meantime, I am enclosing a valuable credit voucher, 
which, please apply to this debit. 

Verv~,truly yours, 

7 / 
Leonard J. Kerpelman 

/ 

Enclosure 

LJK:mca 



December 10, 1971 

Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

R e : Kerpelman v. Board of Public "Works, et al. 

Dear Leonards 

Once again the bookkeeper has requested 
that I contact you in reference to the outstanding 
costs in the amount of $82,56 due by you in the 
above captioned case. I would appreciate your taking 
care of this bill as soon as possible so that ire may 
complete our records and close the file in this matter. 

Sincerely yours. 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 



November 15, 1971 

l̂ eonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

R e 5 Kerpelman y. Board of Public Works, et al. 

Dear Ijeonards 

I enclose a copy of the invoice from 
The Daily Record Company in the amount of $82,56 
for costs of printing Appellee's Brief In the 
above captioned case. The Board of Public Works 
has made this expenditure and I am again requesting 
your check in the amount of $82,56, made payable to 
the Board of Public Works, for its reimbursement. 

Sincerely yours, 

Jon P. Oster 
Assistant Attorney General 

JFO/bw 

ene. 



THE DAILY RECORD COMPANY 
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DEVOTED TO LAW. REAL ESTATE AND 

GENERAL INTELLIGENCE. 
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October 14, 1971 

Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

Re: Kerpelman v. Board of Public Works, et al. 
In the Court of Appeals of Maryland 
September Term, 1970 ~ Ho. 364 

Bear Leonard: 

I have received notice that the petition 
for a writ of certiorari was denied by the Supreme 
Court of the united stated in the above captioned 
case. Would you please let me have your check for 
$82,56 in accordance with the Mandate of the Court 
of Appeals of Maryland. 

sincerely yours, 

JFO/bw 

Jon P. Oster 
Assistant Attorney General 



bcc: Warren Rich, Esquire 

October 13* 1971 

Mr. Andrew Heubeck, Jr. 
Secretary 
Board of Public Works 
State Office Building 
Annapolis, Maryland 2l4o4 

Rej Kerpelman v. Board of Public Works of Maryland 
TSTVSS^SS^tSS^!!5^^^ryESS^W3^iti. ''States 
No. 71-199 

Dear Mr. Heubeck: 

Enclosed is a notice from the Supreme Court 
of the Halted states advising us that on October 12, 
1971 the Court denied the petition for a writ of 
certiorari in the above entitled case. 

Sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

enc. 



September 15* 1-971 

Mr. Andrew Heubeck,, Jr. 
Secretary 
Board of Public Works 
State Office Building 
Annapolis, Maryland 2l4o4 

Re; Kerpelman v. Board of Public Works, et al. 
In the U. S. Supreme Court No. 7-1-199 

Dear Mr. Heubeck: 

There are enclosed an original and two copies 
of the invoice from The Daily Record Conpany in the 
amount of $58.50 for printing costs in the above captioned 
case. Will you please see that these costs are paid. 

Sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

encs. 
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September 8, 1971 

Mr. Andrew Heubeck 
Secretary 
Board of Public Works 
State Office Building 
Annapolis, Maryland 21404 

Re: Elinor H, Kerpelman v. Board of Public 
Works of Maryland, et al 

Dear Mr. Heubeck: 

I am enclosing a copy of the brief in opposition 
for the Board of Public Works of Maryland which I have 
filed in the Supreme Court of the United States in the 
above captioned case. I am also enclosing copy of the 
brief which we filed In the Court of Appeals of Maryland, 
in case 1 have not previously done so in order that you 
can complete your file. 

Sincerely, 

Jon F. Oster, 
Assistant Attorney General 

JFO:k 
enclosures 



J. CROSSAN COOPER, JR. 
JOHN HENRY LEWIN 
H. VERNON ENEY 
NORWOOD B.ORR1CK 
RICHARD W. EMORY 
EDMUND P. DANDRIDGE.JR. 
ARTHUR W. MACHEN, JR. 
ROBERT M.THOMAS 
FRANCIS D. MURNAGHAN, JR. 
A.SAMUEL COOK 
H.RAYMOND CLUSTER 
ROBERT R. BAIR 
JACQUES T. SCHLENGER 
CHARLES B.REEVES, JR. 
WILLIAM J. MCCARTHY 
RUSSELL R.RENO, JR. 
FREDERICK STEINMANN 
THEODORE W. HIRSH 
WILLIAM O- EVANS 
THOMAS P. PERKINS,TU 
JOSEPH H. H. KAPLAN 

V E N A B X . E , BAETVJEK A N D BIOWABJD 
ATTORNEYS AT LAW 

1 8 0 0 MERCANTILE BANK 5, TRUST BUILDING 

2 H O P K I N S P L A Z A 

B A L T I M O R E ! , M A R Y L A N D 2 1 2 0 1 

T E L E P H O N E 7 5 2 - 6 7 S O 
A R E A C O D E 3 0 1 

September 1 3 1971 

GERALD M. KATZ 
LUKE MARBURY ' 
STUART H. ROME 
C V A N LEUVEN STEWART 
LAWRENCE S-WESCOTT 

'ST HAND 

Jon F. Oster, Esq. 
Office of the Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 

Dear Jon: 

Enclosed is a copy of our brief in the 
Kerpelman case, which we are sending over to the 
Daily Record. 

Sincerely, 

Thomas P. Perkins. Ill 

ALAN M.WILNER 
ANTHONY M,CAREY 
WILBUR E. SIMMONS, JR. 
JAMES L. LEKTN 
HARRY D. SHAPIRO 
GEORGE C.DOUB.JR. 
JOHN HENRY LEWIN, JR. 
ARNOLD P.SCHUSTER 
LEE M. MILLER 
STANLEY MAZAROFF 
ALAN D. YARBRO 
NEAL D.BORDEN 
ROBERT A.SHELTON 
JACOB L.FRIEDEL 
RICHARD W.EMORY,JR. 
HARVEY R.CLAPP, ET 
N.PETER LAREAU 
WILLIAM J.GIACOFCI 
BENJAMIN ROSENBERG 
DOUGLAS D.CONNAH.JR. 
ROBERT G.SMITH 
JAMES D.WRIGHT 

OF COUNSEL 
JOSEPH FRANCE 

TPP:ah 
Enclosure 
42125 

P.S. Where is a good place to rent a cutaway for the 
oral argument? 



•**^ -wW!iiuwyeirif«wH)M**»(*^*«*.it(f 'MW'»wp*W<*' HJ 

< 
t f * i wiviw'-mctf ** 

Circuit (Omtti lot ^vtctzkr Ctfttttfyr 
FRANK W. HALES,CLERK 

SNOW H I L L , M O . 

August 9t 1971 

Leonard J. Kerpelman, Esquire 
Attorney at Law 
2403 Rogers Building 
Baltimore, Maryland 21209 

Dear Mr. Kerpelman: 

Re: No. 8934 Chancery 
Elinor H. Kerpelman 

Va 
Board of Public Works,al 

Please be advised the above named case is being forwarded 
this dati to tfce Cleric of the Supreme Court of the United States 9 
Supr«»e Court Building, Washington* D»G, 

Very truly yours, 

Frank W. Kales, Clerk 
Photo copy to: 

Honorable Franci s'B. Burch 
Attorney General 
1200 One Charles Center 
Baltimore,. Maryland 21201 

/ Honorable Jon F. Oster 
,/' Assistant Attorney General 
' 1200 One Charles Center 

Baltimore, Maryland 21201 

Richard M. Pollitt, Esquire 
Attorney at Law* 
Salisbury, Maryland 21801 

Lee W. Bolte, Esquire 
Attorney at Law 
Berlin, Maryland 21811 

Raymond D. Coates, Esquire 
Attorney at Law 
Berlin, Maryland 21811 

(Continued) 



Thomas P. Perkins, III, Esquire 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

Robert A, Shelton, Esquire 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

1 



July 2?s 1971 

Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

Re; Kerpelman v. Board of Public Works, et al. 
In the Court of Appeals of Maryland 
September Term, 1970 - No. 364-

Dear Leonard: 

While you have your wallet out for Tom 
Perkins, I also need $82.56 as certified by the 
Court of Appeals of Maryland in its Mandate in the 
above captioned case for the cost of printing the 
Brief for Appellee, Board of Public Works. 

Sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bw 

enc. 



C O P Y 
VENABLE, BAETJER AND HOWARD 

ATTORNEYS-AT-LAW 

1800 MERCANTILE BANK & TRUST BUILDING 
2 HOPKINS PLAZA 

BALTIMORE, MARYLAND 21.201 

July 23, 1971 

Leonard J, Kerpelaan, Esq. 
2^93 W, Rogers Boulevard 
Baltimore, Maryland 21109 

Dear Leonard; 

I am In receipt of a blind copy of your letter 
©f July 19, If71 addressed to tht Clerk of the Circuit 
Court for Worcester County, indicating your purported 
petition for writ of certiorari. 1 find hard to under­
stand this latest effort"at"""?utility inasmuch as you 
well know the period for filing a writ for certiorari 
fro® the Order of the Court of Appeals of KaŜ rXiSS l" d"ated 
April 12, 1971* has expired. 

I would also ©all your attention to the fact 
that you owe coats under the Order of the Court of 
Appeal* both to ay alien* and t® the Board of Public 
Works. I «f©uld expect to receive from you promptly my 
costs in the amount of $212.19 as certified by the Court 
of Appeals of Maryland. 

Sincerely yours. 

'/'L. 

Tho«as P. Perkins, III 

TPP:«h 

oc: Jon f. Oster, Esq., Assistant Attorney General' 

n 



(Emmt dmttl fxrr Jttotmkt (Emxtfy 
F R A N K W. H A L E S , CLERK 

S N O W H I L L , M O . 

Ju ly 23 , 1971 

Leonard J. Kerpelman, Esq. 
Attorney at Law 
2403 Rogers Building 
Baltimore, Md. 21209 

ReJ Elinor H. Kerpelman 
Vs: Marvin Mandel, et al 
No. 8934 Chancery Docket 

Dear Mr. Kerpelman: 

I am in receipt of your letter dated July 19, 1971. 
The record in the above entitled case is now being prepared 
by this office for transmission to the Supreme Court of the 
United States. Immediately upon receipt of the sum of $25.00 
as cost for the preparation of record, I will forward this 
case to the Supreme Court. 

I am enclosing a Statement of Costs with this letter. 
The record will not be forwarded until the aforesaid sum 
has been paid. 

Very truly yours, 

Frank W. Hales, Clerk 

cmk 

Enclosure 

cc Clerk of the Supreme Court of the United States 
The Honorable Francis B. Burch 
The Honorable Jon F. Oster 
Richard M. Pollitt, Esquire 
Lee W. Bolte, Esquire 
Raymond D. Coates, Esquire 
Thomas P. Perkins, III, Esquire 
Robert A. Shelton# Esquire 
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July 1©, X9TL 

Circuit Court for 
HiUt Maryland 

• i Karpalnan ye* Marvin tiandol, at al 

In accordaaca with Rule 21(1),, tha Plaintiff i* intonding 
to fila a 'PatitioR far CartJ^rwrL with tha SBproaa Court of tha 
Otiltad Stataa in th* abovoHontltlad caao, and baraby raquosta ym 
to oort-if y tha rocort in tha ceaa , and to provida for ita trana-» 
wisaion to tha 3upraa» Court, of tha Unite** Stataa. 

¥ ary truly youra, 

Leonard J# Karpalman 

UK 

ocs franaio B. Borah, £aq« 
Jon y . Qatar, Ssq. 



March 9S 1971 

Raymond s. Smethurst,, Jr., Esquire 
Ad&lns, Potts 8s Smethurst 
111 High Street 
Salisbury, Maryland 21801 

Re: Elinor H. Kerpelman v. Governor of Maryland, et al. 
In the Court of Appeals of Maryland 
September Term, 1970 - Ho. 364-

Dear Mr. s»ethurst: 

I enclose copies of my Brief and the 
Appellant's Brief and Appendix in the above captioned 
case. I do not have an extra copy of Tom Perkins* 
Brief on behalf of the other Appellees. Perhaps you 
can get a copy from him. 

Sincerely yours, 

Jon P. Oster 
Assistant Attorney General 

JFO/bs 

encs,, 



January 27, 1971 

Thomas P. Perkins, Esquire 
Tenable, Baetjer & Howard 
l800 Mercantile Bank & Trust. Bldg. 
Baltimore, Maryland. 21201 

Re: Kerpelman v. Board of Public Works of Maryland, et al, 
In the Court of Appeals of Maryland 
September Term, 1970 - No. 364 

Dear Tom; 

I enclose a copy of the Brief of the 
Appellee, Board of Public Forks of Maryland, in the 
above captioned case* 

Sincerely yours, 

Jon P. Oster 
Assistant Attorney General 

nFO/bs 

enc. 



January 27, 1971 

Leonard J. Kerpelman, Esquire 
24-03 Rogers Building 
Baltimore, Maryland 21209 

Re: Kerpelman v. Board of Public Works of 
Maryland, et al. 
In the Court of Appeals of Maryland 
September Term, 1970 - No. 364 

Dear Mr. Kerpelman.: 

Enclosed please find a copy of the Brief 
of the Appellee, Board of Public Works of Maryland, 
in the above captioned case. 

Very truly yours, 

Jon P. Oster 
Assistant Attorney General 

JPO/bs 

enc» 



C O P Y 
VENABIE, BAETJER AND HOWARD 

ATTORNEYS-AT-I.AW 
!800 MERCANTILE BANK & TRUST BUILDING 

2 HOPKINS PLAZA 

BALTIMORE, MARYLAND 2 3 201 

December 17, 1970 

Mr. J. Lloyd foung, Clerk 
Court of Appeals of Maryland 
Court of Appeals Building 
Annapolis j, Maryland 21*104 

He: Kerpelraan v. Board of Public Works of Maryland 
et al ~ Mo, 3$% , . „ _ . _ _ _», _ 

Dear Mr. Young: 

In accordance with ay discussion yesterday 
with Mr. Morris, I enclose herewith a Stipulation 
extending tine for filing briefs in the above-referenced 
case. 

Very truly yours, 

Thomas P. Perkins, III 

TPP:«h 
Enclosure 
39839 

cc; Leonard J. Kerpelman, Esquire 
Jon F. Gster, Assistant Attorney General 

W 



December 14, 1970 

Thomas P. Perkins, Esquire 
Venable, Baetjer & Howard 
1800 Mercantile Bank & Trust Building 
Baltimore, Maryland 21201 

R e s Kerpelman y. Board of Public Works of Maryland, et al« 
Tti 'the" CourT™o?', Appears' of Maryland' 
September Term, 1970 - Wo. 364 

Dear Tom: 

I enclose an original and two copies of 
a Stipulation for extension of time for filing briefs 
in the above captioned case0 I will appreciate your 
obtaining Leonard Kerpelman's signature on the Stipu­
lation prior to your signing and filing it in the Court 
of Appeals. 

Sincerely yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/bs 

encs. 



THE. COURT OF A P P E A L S " A N N A P O U S , MAHYI.AM3 2 1 4 0 4 

November 18, 1970 

lea W. BolteJ Es.ii. 
Attorney at Law 

Berlin, Maryland £1811 

Dear Mr. Bolte; 

We aro enclosing herewith copy of a motion 
and Order of this Court signed, on November 16, 1970, 
In the case of Elinor H. Kerpelman v. Board of Public 
Works of Maryland eTTal., No. ^^^ep^mhef~W^r~l970, 
which is self-explanatory. 

Our records have been noted accordingly. 

'Very truly yours, 

Clerk 

JLY/ojr 
.Srsclosure 
cc: Leonard J. Kerpelman, Ssq. 

Office of the Attorney General ^ 
Richard M. Pollltt, Esq. 
Raymond D. Ccates, Esq. 
Thomas P. Perkins, 111, Esq. 



J. CROSSAN COOPLiR.JR. 
JOHN HENRY LEWIN 
H. VERNON ENEY 
NORWOOD B ORR'CK 
RICHARD W. EMORY 
EDMUND P. OANDRIOGE, JR. 
ARTHUR W. MACHEN, JR. 
ROBERT M.THOMAS 
FRANCIS D. MURNAGHAN, JR. 
A. SAMUEL COOK 
H.RAYMOND CLUSTER 
ROBERT R. BAtR 
JACQUES T. SCHLENGER 
CHARLES E.REEVES, JR. 
WILLIAM J. MCCARTHY 
RUSSELL R. RENO, JR. 
FREDERICK STEINMANN 
THEODORE W. H1RSH 
WILLIAM O. EVANS 
THOMAS P. PERKINS, 3H 
JOSEPH H. H- KAPLAN 
BENJAMIN R.CIVILETTI 
GERALD M. KATZ 
LUKE MARBURY 
STUART H. ROME 
C-VAN LEUVEN STEWART 
LAWRENCE 5 .WESC0TT 

VBNABJLB, U A E T J E K A N D HOWARD 
ATTORNEYS AT LAW 

MERCANTILE TRUST BUILDING 

B A L T I M O R E & C A L V E R T S T S . 

B A L T I M O R E , M A R Y L A N D E I Z O E 

T E L E P H O N E 7 5 2 - 6 7 8 0 

A R E A C O D E 3 0 1 

November 10, 1970 

PAUL S. SARBANES 
ALAN M. WILNER 
ANTHONY M. CAREY 
WILBUR E. SIMMONS, JR. 
JAMES L. LEKIN 
HENRY R. LORD 

•JAMES W. HUNT 
FREDERICK P. ROTHMAN 
GEORGE C.DOUB,JR. 
JOHN HENRY LEWlN, JR. 
ALAN D. YARBRO 
THOMAS J- KENNEY, JR. 
NEAL D. BORDEN 
ROBERT A. SHELTON 
JACOB L. FR1EDEL 
HARRY TETER.JR. 
RICHARD W. EMORY, JR. 
PHILIP J . BRAY 
HARVEY R. CLAPP, m 
WILLIAM J . GIACOFCl 
BENJAMIN ROSENBERG 
DOUGLAS D. CONNAH, JR. 

JOSEPH FRANCE 
COUNSEL 

'ADMITTED IN DISTRICT OF COLUMBIA AND 
WEST VIRGINIA — NOT IN MARYLAND Leonard J. Kerpelman, Esquire 

2403 Rogers Building 
Baltimore, Maryland 21209 

Re: Elinor H. Kerpelman vs. Hon. Marvin Mandel et al 
No. 364, September Term 
Court of Appeals of Maryland 

Dear Mr. Kerpelman: 

I am in receipt of your statement designating 
the record extract in the above-captioned case. 

I would call your attention to the fact that 
you have omitted the inclusion of the Order of Court 
dated September 22, 1970 which must be included as 
provided in Rule 828b.1(a); otherwise, the record 
extract as proposed by you is satisfactory to me. 

I would caution you to print verbatim all 
pleadings set forth in your statement as required by 
Rule 828a. 

Very truly yours, 

TPP:ah 
39839 

x ^ •-'—-•> \ ' ! ~ -

Thomas P. Perkins, III 

cc: Lee W. Bolte, Esquire 
Hon. Francis B. Burch 
Hon. Jon F. Oster 
Richard M. Pollitt, Esquire 
Raymond D. Coates, Esquire 
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Ctrtwtt Court for Worcester (EnuwitJ 

F R A N K W . HAL.ES, CLERK 

S N O W H I L L , M D . 

TO: Hon. Francis B. Burch and DATE: 
Jon F. Oster, Esq. 
Suite 1200 - One Charles Center 
Baltimore, Md. 21201 RE : 

VS: 
Gentlemen: No. 
The above case has been scheduled as follows: 

Argument on a l l Demurrers, Motions, 
P e t i t i o n s & c , f i l ed as of the 
date of t h i s no t i ce , on Monday, May 11, 1970, a t 10:00 A.M. 

The Court has directed me to inform you that unless application for postponement of the Trial 
or Hearing is made within five (5) days after receipt of this notice, or an emergency has 
occurred thereafter, the aforementioned trial or hearing will be held as scheduled. 

Requests for a postponement must be in writing with a copy to all attorneys of record. 

Please confirm this date by filling in the form below on the carbon copy, and returning it to this 
office. 

Attention is called to the provisions of First Circuit Rules 401 and 548. No case will be postponed 
by reason of failure to complete Discovery after the expiration of six months from the due 
date of the first responsive pleading. An assessment of $250.00 will be made in any case withdrawn 
from the trial assignment within 72 hours prior to 10:00 o'clock A.M. of the assigned date, 
Saturday, Sunday and an intervening legal holiday excluded. 

Very truly yours, 

RICHARD H. OUTTEN 

Assignment Clerk 

632-1221 —Ext. 5 

Receipt of notification of assignment date in the above captioned matter is hereby acknowledged. 

DATE: . ATTORNEY: ___^_ 

April 8, 1970* 

Elinor H. Kerpelman 
Board of Public «f0rks of Md., 
8934 Chancery- Docket. 



LOUIS L. GOLDSTEIN 
COMPTROLLER OF THE TREASURY 

STATE TREASURY BUILDING 
P. 0 . BOX 466 

ANNAPOLIS, MARYLAND 21404 
268-3371 

B a l t i m o r e Office 

J a n u a r y 30, 1970 

M r . Jon O s t e r 
A s s i s t a n t A t t o r n e y G e n e r a l 
S ta te L a w D e p a r t m e n t 
1200 One C h a r l e s C e n t e r 
B a l t i m o r e , M a r y l a n d 

E l i n o r H. K e r p e l m a n , 
C o m p l a i n a n t 

v . 

M a r v i n Mande l , et a l . , 
de fendan t s 

D e a r M r . O s t e r : 

E n c l o s e d i s copy of P e t i t i o n in the above m e n t i o n e d 

c a s e a s p e r o u r t e l e p h o n e c o n v e r s a t i o n . P l e a s e d i r e c t 

i t to the p r o p e r d e s k . 

T h a k k you! 

V e r y t r u l y y o u r s , 

) a 



October 20, 1969 

Mr. Frank ¥. Hales, Clerk 
Circuit Court for Worcester County 
Court House 
Snow Hill, Maryland 21863 

Re: Elinor H. Kerpelman v. Honorable Marvin 
Mandel, et al. 

No. 893^ Chancery 

Dear Mr. Hales: 

Please file the enclosed Demurrer of Defendant 
Board of Public Works in the above captioned case. 

Very truly yours, 

Jon F. Oster 
Assistant Attorney General 

JFO/fcs 



HARRY N. BAETOER 

J.CROSSAN COOPER,JR. 

JOHN HENRY LEWIN 

H.VERNON ENEY 

NORWOOD B.ORRICK 

RICHARD W. EMORY 

EDMUND P. DANDRIDGE,iJR. 

ARTHUR W. MACHEN, OR. 

ROBERT M.THOMAS 

FRANCIS D. MURNAGHAN,OR. 

ROBERT R. BAIR 

JACQUES T. SCHLENGER 

CHARLES B.REEVES, OR. 

W I L L I A M j . M C C A R T H Y 

RUSSELL R.RENO, OR. 

FREDERICK STEINMANN 

THEODORE W. HIRSH 

THOMAS P. PERKINS, T£ 

OOSEPH H.H.KAPLAN 

BENJAMIN R.CIVILETTI 

GERALD M. KATZ 

V B N A B I E , B A B T J E E ATSfD HOWARD 
ATTORNEYS AT LAW 

MERCANTILE TRUST BUILDING 
BALTIMORE 5 CALVERT STS-

B A L T I M O R E , M A R Y L A N D 2 1 2 0 S 

T E L E P H O N E 7 5 3 - 6 7 8 0 

A R E A C O D E 301 

October 20, 1969 

Fred Oken3 Esquire 
Office of Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 

PAUL S.SARBANES 

LUKE MARBURY 

STUART H. ROME 

C.VAN LEUVEN STEWART 

ALAN M. WILNER 

ANTHONY M.CAREY 

WILBUR E.SIMMONS, JR. 

HENRY R. LORD 

FREDERICK P. ROTHMAN 

GEORGE C D O U B . J R . 

JOHN HENRY LEWIN.JR. 

ALAN D. YARBRO 

THOMAS 0. KENNEY. JR. 

NEAL D. BORDEN 

ROBERT A.SHELTON 

JACOB L. FR1EDEL 

J. FREDERICK MOTZ 

RICHARD W.EMORY, JR. 

PHILIP J . BRAY 

JOSEPH FRANCE 
COUNSEL 

Re: Kerpelman vs. Mandel, et al 
Chancery No. 893^ 

Dear Fred: 

I enclose herewith a copy of the Demurrer and 
Memorandum of Law which we are filing in the Circuit Court 
for Worcester County in the above captioned case on behalf 
of Maryland Marine Properties, Inc. 

Sincerely , 

*J"^A 

Thomas P. Perkins 111 

TPPIIIzagh 
enclosure 



i"'v '* IN THE COURT OF APPEALS OF MARYLAND 

No. 364 

September Term, 19 7 0 

ELINOR H. KERPELMAN 

BOARD OF PUBLIC WORKS OF MARYLAND 
et al. 

Barnes, 
McWilliams 
Finan 
Singley 
Smith, 

JJ. 

Opinion by Barnes, J 

Filed: April 12, 19 71 



In this appeal from the Order of the Circuit Court for 

Worcester County (Prettyrnan, J.)., dated August 31> 1970^ sustaining 

the demurrers of two of the appellees, Maryland Marine Properties, Inc. 

(Maryland Marine) and the Board of Public Works of Maryland (Board), 

without leave to amend, to the bill of complaint filed by the appel­

lant, Mrs. Elinor H. Kerpelman, the decisive question is whether or 

not Mrs. Kerpelman had standing to sue. Having concluded that she 

does not have, such standing, vie do not reach the ether interesting 

questions of the constitutionality of Code (I965 Repl. Vol.), Art. 
and of 

78A, § 15 (the Statute), /the propriety of the actions of the Board 

under that statutory provision and laches. 

Mrs. Kerpelman's bill of complaint, filed on September 30, 

I969, alleged in paragraph 1 that she "is a taxpayer of the State of 

Maryland, and a resident thereof, in Baltimore City^ this suit is 

brought on her own behalf, and on behalf of all others similarly 

situated." She then alleges in paragraph 2 that the Board is given 

authority by the Statute to dispose of lands of the State of Maryland 

by sale or otherwise, provided that this is done for "'a consideration 

adequate in the opinion of the Board....'" Also, by Art. 6 of the 

Declaration of Rights of the Maryland Constitution, the members 

of the Board, individually are !l'Trustees of the Public'" in all that 

they do and must reasonably exercise this fiduciary duty, particularly 

in regard to their stewardship of property. 
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It is then alleged in paragraph 3 that in I968 contrary 

to the Art. 6 Trusteeship, and without the necessary opinion as to 

adequacy, the Beard - then composed in part of different membership -

but being the same constitutional and statutory Board as the present 

Board, conveyed 190 acres of land then the property of the people of 

1 

Maryland, to the defendant, James B. Caine, Inc. The Board also con­

veyed to the defendant and appellee, Maryland Marine Properties, Inc., 

197 acres of Maryland lands, or did so by mesne conveyances "both for a 

totally Inadequate and Insufficient consideration, compared with the 

then fair market value or Intrinsic value of the said lands, and the 

said Board then had no opinion upon the monetary adequacy of the con­

sideration proffered, or had a mistaken, unreasonable, or totally false 

opinion of such adequacy," so that the conveyances were illegal and 

void for failure to comply with the precondition set forth as to 

adequacy in the Statute and as a violation of the Art. 6 Trusteeship. 

It is also alleged in paragraph 3 that the consideration for the 

conveyances was also totally inadequate and insufficient considering 

"the ecological consequences of the sale, and the direct consequent 

effect upon the natural resources of the State of Maryland, which 

are owned" by Mrs. Kerpelman and all others similarly situated and 

1. The Chancellor passed an order on September 22, 1970, sustaining 
the demurrer of James B. Caine, Inc., without leave to amend, for the 
same reasons assigned in its opinion and order of August 31* 1970; 
but the order for appeal was not filed until October 26, 1970, or 
more than the 30-day period provided for appeal under Maryland Rule 8l2. 
The defendant and appellee, James B. Caine, Inc., moved to dismiss 
this appeal pursuant to Rule 835 t> (3)j and this Court dismissed this 
appeal on November 16, 1970. 
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which are held in trust for her and the class she represents in the 

suit, by the State of Maryland and its public officials including 

the Beard. 

The lands mentioned in paragraph 3 are described in para­

graph 4 as situate in Worcester County and are marshlands and wetlands, 

i.e., submerged and partially submerged lands, marshes, and shallows, 

peculiarly adapted to the production of certain important forms of 

marine life and constituting an important link, in the food chain of 

many economically valuable wild species of fish, animal and bird 

life, which abound in Maryland and upon the waters of the State, 

"which are owned in common, and used by all of the members of the 

class on whose behalf this suit is brought." These marshlands and. wet­

lands are being filled in and built up by those to whom they were 

conveyed, it is alleged in paragraph 5J SO that their character as 

such lands is being completely obliterated with the consequent 

destruction of the fish and animal species already mentioned. 

In paragraph 6, it is alleged that the lands conveyed to 

Maryland Marine were sold by an exchange for other marshlands and 

wetlands which are "cumulatively only one-half as productive of the 

important species of marine life and products as those which were 

conveyed" to Maryland Marine. The land thus exchanged was worth only 
to 

$41,000.00 while the lands conveyed /Maryland Marine "were worth 

two hundred times as much in fair market monetary value." The lands 

sold to James B. Caine, Inc. were alleged to have been sold to it for 

the "completely and totally inadequate money consideration" of $100.00 
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an acre and such lands were worth approximately 500 times as much in 

fair market value as the monetary consideration received by the Board, 

The monetary consideration, it was alleged in paragraph 7, v;as, in 

each casej "so completely and totally inadequate as was known to all 

parties at that time as to amount to a conveyance of the land by the 

Defendant Beard of Public Works fraudulently, or by mistake, or by 

undue influence exerted upon it." 

In paragraph 8, it was alleged that Mrs. Kerpelman, the 

plaintiff, and "all others similarly situated" will be and have 

been irreparably injured and damaged by the two conveyances mentioned 

"in that valuable property, which is ecologically irreplaceable, 

owned by them or held in trust for them" by the Board, has been 

disposed of and closed off to the wild natural resource cycle of which 

it was a "most essential, irreplaceable part." The plaintiff and all 

others similarly situated are deprived of their use and benefit of 

these lands for "a totally inadequate contribution by new owners of 

the said lands into the state treasury by way of real estate taxes 

paid and to be paid, the value of which taxes v/ill never compensate 

for the deprivation of said lands and the irreparable damage and 

injury which will be caused to the natural products and natural 

resources of the State of Maryland by the ecological disruption caused 

by the filling and loss of said wetlands, marshlands and shallows; 

which disruption may reasonably be expected to cause or substantially 

contribute to, natural resource and wildlife losses of many millions 

of dollars measured in financial terms alone." 
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Paragraphs Q and 10 allege that Maryland Marine and James 

B. Caine> Inc. are "proceeding with great speed to fill in and 

eradicate as marshlands and wetlands" the lands in question and that 

the plaintiff has no adequate remedy at law. 

The prayers for relief are that: 

1. The case be advanced for immediate trial and hearing 

on any motions filed. 

2. A mandatory injunction be issued requiring Maryland 

Marine and James B. Caine, Inc. to reconvey to the State of Mary­

land the lands in question. 

3. The Court declare that the conveyances of the lands in 

question be declared to be null, void and of no effect and. that 

"title remains in the People of Maryland." 

4. The plaintiff'have other and further relief. 

Maryland Marine filed a demurrer to the bill of complaint 

on October 20s 1969, alleging three grounds for demurrer: 

1. No facts were alleged sufficient to constitute a 

cause of action or entitling the plaintiff to. any of the relief prayed 

for in the bill of complaint. 

2. The plaintiff failed to allege facts sufficient to 

establish her standing to sue in the case. 

3. The plaintiff is barred by laches. 

The Boards on October 21} I969s also filed a demurrer stating 

in allegations 1 through 4 that no cause of action in equity was alleged 

entitling the plaintiff tc the relief prayed for in the bill of complaint-

that the Statute (set cut in full) Imposed no limitation upon the power 
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of the Board to dispose of the property involved in the suit and the 

Board was authorized as a matter of law to dispose of that property. 

5. There was no allegation that the alienation of State 

property was not "'for a consideration adequate in the opinion'" of 

the Board as provided in the Statute. 

6. There were no allegations that the procedure used by the 

Board in connection with the disposition of the property was "improper, 

defective or in any manner contrary to law." 

; 7. The exercise of the Board's discretion, if not exercised 

fraudulently or corruptly, is not subject to review by a court of 

equity. 

After the submission of legal memoranda by counsel for the 

parties and argument, the Chancellor, in a well-considered, written 

opinion concluded, inter alia, that the demurrers should be sustained, 

without leave to amend, because the General Assembly had properly 

amended the common law by the Statute which gave the Board the power 

and discretion to make the conveyances in question and that the "strict 

trust theory" proposed by the plaintiff was not applicable. The 

Chancellor did not find it necessary to consider the standing of the 

plaintiff to sue. 

As we have indicated, we find the threshold question of 

the standing of Mrs. Kerpelman to sue to be the determining issue in 

the appeal and, inasmuch as we are of the opinion that she has alleged 

no facts, which entitle her to sue, we shall affirm the Chancellor's 

order of August 31* 1970, for this reason rather than for the 

reasons considered in the Chancellor's opinion about which we express 
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no opinion. Cf. Citizens Ccnimi11ee v._ County Coram!ssloners, 233 Md . 

398, 197 A.2d 108 (1964). 

Mrs. Kerpelraan first alleges her standing to sue as a tax­

payer of the State of Maryland, residing in Baltimore City. There 

is no allegation that she is a. taxpayer of Worcester County and, 

as a resident of Baltimore City, the inference would he that she was 

not a Worcester County taxpayer. Whatever interest she has in the 

subject matter as a taxpayer of the State generally is the interest 

which any other taxpayer of the State generally has in that subject 

matter. The property in question is located in Worcester County 

but Mrs. Kerpelman alleges no interest in that property as a local 

taxpayer. 

In this type of' situation, Judge McWilliams, for the Court, 

stated the applicable rule in regard to the standing of a taxpayer 

to sue in Stovall v. Secretary of State, 252 Md. 258, 263, 250 A.2d 107, 

(I969), as follows: 

"in Maryland taxpayers have standing to challenge 
the constitutionality of a statute when- the statute as 
applied increases their taxes, but if they cannot show 
a pecuniary loss or that the statute results in increased 
taxes to them, they have no standing to make such a 
challenge." 

See also Murray v. Comptroller, 241.Md. 383, 391, 216 A.2d 

897 (1966)3 Citizens Committee v.__County Commissioners, 233 Md. 

398, 197 A.2d 108 (1964); and ̂ J^orej^_Gill ?. 31 Md. 375, 39
j+ 

(I869). 

When the allegations of the bill of complaint are considered, 

it appears that the challenged transactions have - or will - result-
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in the placing of additional land on the tax rolls which will 

increase the tax base of the State so that the State taxes paid by 

Mrs. Kerpelman will actually be reduced as a result of those trans­

actions. There are general allegations that the conveyances will 

have a damaging effect upon the marine ecology of the State, but there 

are no allegations of facts which would support these general alle­

gations and, in any event, there are no allegations which indicate 

how this will result in the payment of higher State taxes by 

Mrs. Kerpelman. 

The allegations of the bill of complaint rather indicate 

that Mrs. Kerpelman is concerned with the policy cf the State of 

Maryland in regard to the preservation of the marshlands and wetlands, 
2 

and opposes the policy existing when the bill of complaint was filed. 

Her interest in this aspect of the matter, however, is net alleged 

to be different from that generally of citizens of the Statei and 

this Court has held that there must be allegations (and ultimate proof) 

of a special interest, different from the general interest of a member 

of the public, in the plaintiff to enable a plaintiff to challenge a 

statute or the action of public officials acting under a statute. 

Houck v j'lacjoter, 34 Md . 26^ 6 Am.Rep. 332 (I87I) which has been cited 

and followed in ever twenty-five Maryland cases including Bja uernschmidt 

v. Standard Oil Co., 153 Md. 647, 139 A. 531 (1927) and most recently 

Rogers v. Md. - Nat'l Cap. P. & P. Comm'n, 253 Md. 687 ̂  253 A.2d 713 

(1969). 

2. The General Assembly of Maryland' by Chap. 241 of the Laws of 
I970 has effectuated substantial changes in the State's policy in 
this regard. 
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An analogous case to the present case is Ci11zens Commi11ee 

y. County Commissioners, supra_, in which persons opposed to the policy 

of the State in regard to slot machines in Anne Arundel County sought, 

as taxpayers, to challenge the validity of the Maryland Statutes and 

Anne Arundel County Ordinances permitting the licensing of slot 

machines. There were allegations of general injury to the State from 

the operation of these gaming devices; but we held that, inasmuch as 

the allegations and proof indicatedthat the revenue derived by the 

County from such licensing die_cr̂ a_se_ the County tax rate and the taxes 

payable by the plaintiffs in the Citizens_Committee case, the plaintiffs, 

as t£X£a,y_er£, had no standing to sue and" that, as members of the public, 

they had no.standing to sue because their alleged injury was no dif­

ferent from that suffered generally by the public, and, there must be an 

allegation and, ultimate proof of ^££cial_ iBiiiri. ̂ ° establish stand­

ing to sue. 

The instant case is to be distinguished from our decision 

^ n rfhomas v. ̂ Hov?a_rd_ CountyAi Maryland, Md . , A.2d 

(1971) [No. 353> September Term, I97O, decided April 12, 1971]* in 

which the allegations of the bill of complaint were sufficient to 

establish, prima facie, injury to the plaintiffs as taxpayers and 

there were no allegations on the face of the bill of complaint 

indicating that the challenged action resulted in a decrease, but that 

it injcrreased the taxes payable by the plaintiffs. 

Mrs. Kerpelman, secondly, in paragraphs 2 -and 3 of the 

bill of complaint seeks to establish her standing to sue upon the novel 



10. 

theory that she, as a member of the public of Maryland, is a xxy-vxxx 

beneficiary of a "public trust" flowing from Art. 6 of the Declara­

tion of Rights of the Maryland Constitution stating that persons 

invested with the legislative or executive powers of government "are 

Trustees of the Public, and, as such, accountable for their conduct.... 

Article 6 is hortatory in nature -see Bernste_inv^_ Board. 

of Education of _P_rin.ce George' sCpoint;_y_, 245 Md. 264, 226 A.2d 

243* 248 (1967} - and sets forth the well-established doctrine that 

the duties of public officials are fiduciary in character and are 

to be exercised as a public trust. The. lands in Maryland covered 

by water were granted to the Lord Proprietor by Section 4 of the 

Charter from. King Charles I to Caecillius Calvert, Baron of 

Baltimore, his heirs, successors and assigns, who had the power 

to dispose of such lands, subject to the public rights of fishing 

and navigation. BTJ°!HL-y_i-Ĵ l£̂ Z.' 5 H. & J. 195 (1821). By 

virtue of Art. 5 of the Declaration of Rights in the Maryland 

Constitution, the inhabitants of Maryland became entitled to all 

property derived . from and under the Charter and thereafter the 

State of Maryland had the same title to, and rights in, such lands 

under.water as the Lord Proprietor had previously held. These lands 

were held by the State for the benefit of the inhabitants of 

Maryland and this holding is of a general fiduciary character. Art. 

6 of the Declaration of Flights, however, does not purport to change, 

modify or enlarge the nature of this holding by the State or to 

give to a citizen of Maryland any different status to challenge a 

statute or the activities of public officials acting under a statute 

_P_rin.ce
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than exists in regard to any other matters of State concern. No 

decision of this Court is cited to sustain the construction of 

Art. 6 urged upon us by Mrs. Kerpelman and we know of no such 

decision. In our opinion, it would be an unwarranted departure 

from our decisions and those of our predecessors, already mentioned, 

on the subject of standing to challenge the constitutionality or 

application of a statute, to adopt the construction, of Art. 6 

urged upon us by the appellant. Her remedy, as a member of the 

general public without suffering injury as a taxpayer or having 

a special interest in the subject matter, lies with the legislative 

branch of the State government and not with the courts. 

ORDER OF AUGUST 31*,, 1,970., AFFIRMED, 
THE APPELLANT TO PAY THE COSTS. 
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Court of Appeals of Maryland 

No. 364 , September Te rm, 1 9 7 0 

E l i n o r H. Kerpe lman 

v . 

Board ox Public Works 
of Maryland et al. 

Appeal from the Circuit Court for 
Worcester County. 
Piled: October 28, 1970. 
October 30# 1970s Motion to dlsniss 
appeal filed by James B. Caine, Inc., 
one of appellees, 
Hovesaber 16, 1970s Motion to dismiss 
granted ana that appeal dismissed, 

April 12, 19711 Order of August 31* 
1970, affirmed* the appellant to pay 
the costs» Opinion t»y Barnes, J. 

S T A T E M E N T OF COSTS: 

In Circuit Court: 

Record $ 2 5 - 0 0 
Stenographer s Costs 

In Court of Appeals: 

Filing Record on Appeal $ 2 0 , 0 0 
Printing Brief for Appellant HOT SUPPLIED 
Reply Brief . 
Portion of Record Extract — Appellant . 
Appearance Fee — Appellant . . 1 0 , 0 0 

P r i n t I n s B r i e f f o r A p p e l l e e {Md. M a r i n e P r o p e r t i e s ) 2 1 2 . 1 9 
Printing ^ n e f for Appellee . (&* . -o f P u b l i c - V e r s * } • • 6 2 . 5 6 
Portion of Record Extract — Appellee 
Appearance Fee — Appellee /.2V » • • 2 0 . 0 0 

STATE OF MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 

Court of Appeals. 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 

the seal of the Court of Appeals, this twelfth 
day of May A. D. 19 7 1 . 

r 

Clerk of the Court of Appeals of Maryland. 

Costs shown on this Mandate are to be settled between counsel and N O T T H R O U G H T H I S O F F I C E 
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for the respective parties hereto, that the time for filing of ; 

brief of Appellee, Board of Public Works of Maryland, and the time • 
for filing of brief of Appellee, Maryland Marine Properties, Inc., ] 
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1971> and the time for filing reply brief of Appellant be, and | 
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the same hereby Is, extended to and including February 20, 1971. j 
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IN XWRT OF APPEALS OF MAKYLANO. 

El inor K« Kerpelat&n, t 

Coap la inant , : 

v s . t He* 3o4 

or*. Marvin Mandel, iovexnox, i 
e t &1, 
C o n s t i t u t i n g the x>ard of P u b l i c : Sept saber Tere 
stocks o f Maryland, 

* 
J«SM •• Ca ins , I n c . , 

and * 
Msrylsnd Marine Properties, 
I nc • , ! 

t. t 

JTKMS K> DISMISS APPSAL 

. Cait*«t I n c . , A p p s l l e e , by Sanford and ; -o i t« , i t * 

A t t o r n e y s , s o v e s trttm >oswo*as>le Court , pursuant t o MAXyland M t t B3 , 

s u b s e c t i o n b ( 3 ) , t a e t t : i i s Appeal M) d i s m i s s e d AS to s a i d A p p e l l e e . 

T?ve jrounds o f t 'i* Not ion a x e a s f o l l o w s I 

1 . Ms uxder f o x Appeal was f i l e d w i th UN Clerk o f t;»e 

Court >alow w i t i n t i x t (30) <**>'• free, t h e d a t e o f t h e Order appealed 

frost, a s presexir»ed by Maryland Kuls 8 1 2 , tn« a f o r e s a i d Order i n favor 

o f t i e D e f e n d a n t s , "Wlifrj »een e n t e r e d on Septeeber 2 2 , 1970, and tne 

Appeal tnorefxow naving, .jeen f i l e d on Oct©:»er 2 u , 1970 . T;-»e Appeal 

shou ld ti'^ereferd be d i s m i s s e d utwier Mule 83:>, s u b s e c t i o n b ( 3 ) . 

A p p e l l e e f u r t h e r des.tr <as t h a t t h i s Hot ion he s e t down f o r 

o r a l argument i n advance o f turn ar-gtuatent on t n s e e r i t s . Sa id A p p e l l e e 

r e l i e v e s that tSa grounds o f t « e Motion are • a s * t - a t the d i s p o s i t i o n o f 

t i s motion w i l l wake axgwawttnt on t h e e e s i t s u n n s c e s s a r v a s t o s a i d 

A W * 1 1 ® * ' f 8APP0BD end M M 

2 
W«' i*oite P*»0. 3©x 127 

i i e r l i n , Maryland 
Phones «?4l-07OQ or 0701 

t tornsy fox J awes ";.. C a i n e , I n c 

des.tr
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It is, this m day of : * A.D. 1970, by 

the Court at Appeals of Maryland, ORDERBDs 

1 . That ttss axosegoing ftotioa to o i s w i s * Appeal or Jsmmm 

U Caine, Inc.* onm of* the Appellees here in , « , amd t . « sacie i s hereby 

•jr&nted* 

2 . Tnat said Appeal as to sa id ?^ppellet S4, „>Ki t .e 

i s n«re: 

Judges* 

I *iE,: 'J.FY, that OR tnis J>frA day of October, 1970, 

an exact duplicate copy or* the /oregolng Notion to Oisois* Appeal and 

proposed Order thereon eas wailed by regular United States mail, postal'* 

prepaid* to ttae following: 
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1» Leonard J . i£er|»el*anf Esqu i re 
2403 R t g m Bwilditig 
-•altimore, Maryland 21209 

2* Heneeabls P ranc le 3* hNMfe 
Attorney Cjeneral 
1200 One C h a r t l Center 
' i a l t imors , Maryl&nd 21201 

3 , HesMMrabls Jon P. Os te r 
a s s i s t a n t Attorney -..ieneral 
1200 0 M Char les Center 

I t i t ao re , Maryland 21201 

4 . Kic 1*1 K* P t * l l i t t , 3e«uir@ 
HO-Sort ; . -Division s t r e e t 
SAli«i>ux » Maryland sisoi 

§« H&yMomi D. fioates, Saqui rs 
4 ui>»hi .;<i«e«3t 
i e x l i n , P:arylaml 21811 

. lt>em&& P . P e r k i n s , I I I , Esqu i re 
Venable, i a e t j e r and ^-toward 
1800 **ercant i le siank 1 Trus t Bui lding 
2 iiopkins P l a sa 
Bal t imore , Maryland 21201 

?• iMfeart A. S n e l t o n , Esquir© 
•nabla, "laetjer aiwl -award 

laOO Mercan t i l e -i-ank t Trus t . !-ui ldinj 
2 Hopkins P l a s a 
' tal t ixaoro, Maryland 21201 

Beite 

—-i-isuU* 
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IN THE COURT OF APPEALS OF MARYLAND. 

Elinor H. Kerpelman, 

Complainant, 

No. 364 

September Term 

vs. 

Hon. Marvin Mandel, Governor, 
et al? 

Constituting the Board of Public 
Works of Maryland, 

James B. Caine, Inc,, 
and 

Maryland Marine Properties, 
Inc., 

Defendants. 

MOTION TO DISMISS APPEAL 

James B. Caine, Inc., Appellee, by Sanford and Bolte, its 

Attorneys, moves this Honorable Court, pursuant to Maryland Rule 835, 

subsection b (3), that this Appeal be dismissed as to said Appellee. 

The grounds of the Motion are as follows: 

1, No Order for Appeal was filed with the Clerk of the 

Court below within thirty (30) days from the date of the Order appealed 

from, as prescribed by Maryland Rule 812, the aforesaid Order in favor 

of the Defendants, having been entered on September 22, 1970, and the 

Appeal therefrom having been filed on October 26, 1970. The Appeal 

should therefore be dismissed under Rule 835, subsection b (3). 

Appellee further desires that this Motion be set down for 

oral argument in advance of the argument on the merits. Said Appellee 

believes that the grounds of the Motion are such tnat the disposition of 

this Motion will make argument on the merits unnecessary as to said 

Appellee. 
SANFORD and BOLTE 

BY 
~Cee" $. Bolte 
P.O. Box 127 
Berlin, Maryland 
Phone: 641-0700 or 0701 
Attorney for James B. Caine,Inc. 

•t i 
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ORDER 

It is, this i ^ L day of p r o b e r A # D. 1 9 7 0, b y 

the Court of Appeals of Maryland, ORDERED: 

1. That the aforegoing Motion to Dismiss Appeal of James 

B. Caine, IncT, one of the Appellees herein, be, and the same is hereby 

granted. 

2. That said Appeal as to said Appellee; be, and the same 

is hereby dismissed. 
/ s / Ball Bararaond 

Chief Judge ' " 

Judges. 

I HEREBY CERTIFY, that on tnis V? ̂  day of October, 1970, 

an exact duplicate copy of the foregoing Motion to Dismiss Appeal and 

proposed Order thereon was mailed by regular United States mail, postage 

prepaid, to the following: 
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Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

Honorable Francis B. Burch 
Attorney General 
1200 One Cnarles Center 
Baltimore, Maryland 21201 

Honorable Jon F. Oster 
Assistant Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 

Richard M. Pollitt, Esquire 
110 North Division Street 
Salisbury, Maryland 21801 

Raymond D. Goates, Esquire 
4 Broad Street 
Berlin, Maryland 21811 

Thomas P. Perkins, III, Esquire 
Venable, Baetjer and Howard 
1800 Mercantile Bank & Trust Building 
2 Hopkins Plaza 
Baltimore, Maryland 21201 

Robert A. Shelton, Esquire 
VenSble, Baetjer and Howard 
1800 Mercantile Bank & Trust Building 
2 Hopkins Plaza 
Baltimore, Maryland 21201 

t \ 

Lee W. B o l t e 

* - <r':'MiM 1! 

, - ' i 
i , ai V ••^•jg> 



In the Circuit Court for 

Worcester County, Maryland, 

No. 8934 Chancery-

Elinor H. Kerpelman 
Complainant 

VS 

Hon. Marvin Mandel, Governor, 
al, 
Constituting the Board of 
Public Works of Maryland, 
James B. Caine, Inc., 

and 
Maryland Marine Properties, 
Inc., 

Defendants. 

October 8, 1970 

Gentlemen: 

Take notice that the record in the above-named case is 

ready for inspection and transmission to the Court of Appeals of 

Maryland, and can be forwarded upon payment of costs and receipt 

of check in the amount of twenty dollars ($20.00), made payable to 

the Clerk of the Court of Appeals. 

Sincerely yours, 

Frank W. Hales, Clerk 

Notice to: 

Leonard J. Kerpelman, Esquire 
2403 Rogers Building 
Baltimore, Maryland 21209 

Honorable Francis B. Burch 
Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 C~3 

Honorable Jon F. Oster 
Assistant Attorney General 
1200' One Charles Center 
Baltimore, Maryland 21201 

Richard M. Pollitt, Esquire 
110 North Division Street 
Salisbury, Maryland 21801 

Lee W. Bolte, Esquire 
Sanford & Bolte 
Main Street 
Berlin, Maryland 21811 

(continued to next sheet) 

o — 

o 

e=> 

o 
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Notice to: (continued) 

Raymond D, Coates, Esquire 
4 Broad Street 
Berlin, Maryland 21811 

Thomas P. Perkins, III, Esquire 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

• Robert A. Shelton, Esquire 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

-. S? 
_H .... —Q 

o 

O 
- -it 

- 2 -
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(tft m rm CIRCUIT COURT FOR WORCESTER COUKTT, MARYLAND 

ELINOR H. KERP1LMAN 

Complainant 

vs. 

MARVIH MA1OTL, Governor, et al 

Respondents 

t 

t 

i 893k Equity 

t 

I 

ttttttttttttt 

ORDER FCR APPEAL 

Mr. ClericJ 

Please enter an appeal to the Court of Appeals of Maryland in the 

above-entitled case, from the final judgment and Order of Court dated 

August 31, 1?70. 

Leonard J. Kerpelman 
Attorney for Complainant 

I HEREBY CSRTT11 that copies of the foregoing Order f or Appeal 

were mailed this 12th day of September, 1°?0, toj Lee W. Bolt©, Esq., Maine 

Street, Berlin, Marylandj Robert A, Shelton, Esq., and Thomas P. Perkins, III, 

Esq., litOQ Mercantile Trust Bldg., Baltimore, M. 21202| Raymond :C. Coatee, 

Esq., h Broad St., Berlin, Md. 21611} Hon. Francis B. Burch, Attorney General, 

and Jon F. Oster, Esq., 1200 One Charles Center, Baltimore, Md. 21201j and 

Richard M. Pollitt, Esq., 110 I, Division St., Salisbury, Md., attorneys for 

Respondents, / 

J/ 
Ufa I,I Leonard J . feerpeiaan 

Attorney for Complainant 

«Wt ,v . . . 

' • < • 
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IN THE CIRCUIT OOURX FOR WORCESTER COUNTY, MARYLAND 

f 
ELISOR H. KRRPELMAN, 

Complai iuss^fo 
: I n E q u i t y 

vs. 

HON. MARVIN HANDBL, Cans* No- 8^34 
3overnor, et al.» : 

Defendants. : 

DEMURRER OF DEFENDANT JAMES >. CAINS, INC. 

James i« Caine, Inc., cms of the Defendants, by Sanford 

and 3oltef its attorneys, demurs to the ill of Complaint filed 

herein and to each and every paragraph thereof, ami as grounds for 

said Dssstrrer states as follows: 

1. Plaintiff has totally failed to allege any facts 

which would be sufficient to constitute a cause or action or entitle 

hex to the relief as prayed in the ill of Complaint, 

2. Plaintiff lias totally failed to allege sufficient 

facts to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

In support of said Desurrer, this Shsjsjadant adopts the 

arguments heretofore Made by the other Defendants herein,and also 

the Opinion of this Honorable Court relating to such Demurrers, 

which is dated August 31, 1970 and filed in this proceeding. 

WHERBPORB, Defendant James .-"•• Jaine, Inc. prays this 

iionorable Court to sustain its Demurrer without leave to amend, to 

the end that the Coraplainant pay the costs of this proceeding. 

SANPQRD and JOLJd 

; /V 
7Lee w. Bolte 
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I HgRSBY CERTIFY, that on this #ff >vrday of Septewber, 

1970, an exact duplicate copy of the foregoing Deasirrer was mailed, 

by regular United State* sail, postage prepaid, to the following: 

1» Leonard J* Kerpelman, Esquire, Attorney for the 

Plaintiffs and the dearth American Habitat Preservation Society 

and K. Doyle Grabaxck, Petitioners, SOO Equitable BHIsttil eltsV 

wore, Maryland 21202. 

2. Kobert A, Shelton, Bsquire, and theses P. Perkins, III, 

Ssquire, 1400 Mercantile Trust Building, lialtiaore, Maryland, 21202, 

Attorneys for Defendant Maryland Marine Properties, Inc. 

3. Rayiiond D. Coates, Esquire, 4 Bread Street, merlin, 

Maryland, 21811, Attorney for Msjtyland Marine Properties, Inc. 

4* Honorable Francis Is 'Surch, Attorney General, and Jon 

F. Oster, Esquire, 1200 One Charles Center, ilaltiaore, Maryland, 21201, 

Attorneys for the Us**! of Public Works. 

5. Richard M. Pollitt, Esquire, Pollitt, ;-;ughes & Hiahen, 

110 N« Division Street, Salisbury, Maryland 21»01, Attorney for 

•sssX o£ Public Works* 

SANF0RD arid HOLTK 
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IN THE CIRCUIT COURT FOR WORCESTER COUNTY, S4ARYLAHD 

: 
ELINOR H, KSRPSLMAN, 

: 
Complainant In Equity 

: 
V S . 

: Cause No. 8934 
HON. MARVIN NftNML 
3overnor , e t a l . i 

Defendants : 

ANSWER TO PETITION TO INTERVENE 

Janes B. Caine, Inc., one of the Defendants, by Sanford 

and Bolte, its attorneys, in ••swur to the Petition to Intervene 

and Order to Show Cause issued thereon, opposes such intervention 

on the grounds that the Intervener, North American Habitat Preser­

vation Society has no proper standing to intervene (Horace Mann 

League vs. i-ioard, 242 Md. 645, at page 652 f Citizens Conmittee 

vs. County Commissioners, 233 Md. 396; >ax association vs. District 

Title Co. 224 Md. 474, and Greenbelt vs. Jaeger, 237 Md. 456) and 

that the status of R. Doyle Gxabardc, the other Intervener, to in­

tervene is not adequately set forth in said Petition. 

wHBREFORB, Defendant, Jafsss -i. Caine, Inc. prays this 

honorable Court to deny the Petition to Intervene. 

SANFORD and 50LTE 

/Lee w. solte 

I NHsWV CERTIFY that on this ^J/"~: day of September, 

1970, an exact duplicate copy of the foregoing was mailed, by 

regular United States Mail, postage prepaid, to the following: 
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1. Leonard J. Kerpelaan, Esquire, Attorney fox the 

Plaintiffs and the North American Habitat Preservation Society 

and R. Devle Grabssck, Petitioners, 500 Equitable wilding, Balti­

more, Maryland 21202* 

2. Robext A. Shelton, Esquire, ai*d Thomas P. Perkins, III, 

Esquire, 1400 Mercantile Trust Buildlny, ialtiraore, Maryland, 21202, 

Attorneys for Defendant Maryland Marine Properties, Inc. 

3. Raymond D* Coates, Esquire, 4 Broad Street, Berlin, 

Maryland, 21811, Attorney for Maryland Marine Properties, Inc. 

4. Honorable Francis Bf Burch, Attorney General, and Jon 

*« Oster, Esquire, 1200 One Charles Center, Baltlaoxe, Maryland, 21201, 

Attorneys for the Board of Public Works. 

5. Richard M. Pollitt, Esquire, Pollitt, Hughes & '.-iahen, 

110 H. Division Street, Salisbury, Maryland, 21801, Attorney for 

ioard of Public Works. 

SANFOiSD AND BOLTS 

lies/ w. Belts 



ELINOR H. KERPELMAN 

Complainant, 

vs. 

HON. MARVIN MANDEL, Governor, 
LOUIS L. GOLDSTEIN, Comptroller of the 

Treasury, and 
JOHN LEUTKEMEYER, Treasurer; 
constituting the BOARD OF PUBLIC WORKS 
OF MARYLAND, 

and 

JAMES B. CAINE, INC., a Maryland 
corporation, 

and 

MARYLAND MARINE PROPERTIES, INC., 
a Maryland corporation 

Defendants 

IN THE CIRCUIT COURT FOR 
WORCESTER COUNTY, MARYLAND 

No. 8934 Chancery 

OPINION AND ORDER OF COURT 

This is another one of those cases in which rulings 

required upon pleadings now before the Court for determination 

can obscure the principal issue presented to the Court at the 

time of the Hearing on the pleadings on May 11, 1970. 

On September 30, 1969, the Complainant filed a "Bill 

of Complaint For A Mandatory Injunction, And For Declaratory 

Relief". Upon the reading of the Bill, however, and the prayers 

for relief, it becomes apparent that the complaint does not actually 

state a, typical cause of action as usually embraced in a petition 

for a declaratory decree or declaratory judgment. In other words, 

the Bill does not actually seek a declaration of rights of the 

parties, but seeks the 'specific relief as requested in the said 

prayers, the contents of which follow: 

"WHEREFORE, the Complainant prays: 

(a) That this case be advanced on the Court Docket 

for immediate trial, and hearing on any Motions 



which may be filed. 

(b) That a Mandatory Injunction may issue, requiring 

the Defendants, Maryland Marine Properties, Inc., 

and James B. Caine, Inc., to reconvey to The State 

of Maryland those lands in Worcester County which are 

the subject of the within suit. 

(c) That the Court declare the Deeds of Conveyance or 

Mesne Deeds of Conveyance made by the Board of 

Public Works of Maryland of lands in Worcester County, 

Maryland, unto Maryland Marine Properties, Inc., and 

James B. Caine, Inc., which conveyances were made 

in 1968, of 197 acres and 190 acres, respectively, 

more or less, to be null, void, and of no effect, 

and that title remains in the People of Maryland." 

To this Bill of Complaint, the Defendant Maryland Marine Properties, 

Inc. filed its Demurrer on October 20, 1969, together with an ex­

tensive memorandum raising three specific issues; namely, (l) a 

failure to allege sufficient facts to constitute a cause of action, 

(2) attacking the standing to sue of the Plaintiff, and (3) raising 

the question of laches. On October 21, 1969, the Defendant Board 

of Public Works filed its Demurrer citing the provisions of Section 

15 of Article 78A of The Annotated Code of Maryland, and the authority 

of the Board of Public Works of Maryland as therein set forth, con­

tending that, in the absence of any allegation of fraud or the facts 

supporting such an allegation, no cause of action was sufficiently 

stated to subject the actions of the Board of Public Works to the 

scrutiny of a Court of Equity. 

On October 21, 1969, James B. Caine, Inc., one of the 

Defendants, filed a "Motion Raising Preliminary Objection", alleging 

the lack of jurisdiction of this Court over the subject matter of the 

Bill, on the grounds that a determination involved a "political 

- 2 -



question", and "not a justiciable question". 

On November 6, 1969, the Complainant filed a "Reply 

To 'Memorandum of Law of Maryland Marine In. Support of Demurrer'". 

On November 7, 1969, the Complainant filed a "Motion Ne 

Recipiaitur To Demurrer Of Maryland Marine", based upon the contention 

that the Demurrer raised a question of laches which should be con­

sidered as a factual defense rather than a subject of a demurrer. 

On November 17, 1969, the Complainant filed an "Answer To 

Motion Raising Preliminary Objection", denying the nature of the 

question to be "political", and summarizing the contentions of the 

Bill as being (a) that the Board of Public Works enjoyed no alien­

able title to the lands in question, (b) that "[tjhe conveyance 

was for such a completely and totally inadequate consideration, 

that the Board of Public Works could not have had a bona fide 

opinion that the consideration was adequate, and therefore fraud 

is inferred by the Complainant". 

On January 26, 1970, an organization allegedly known as 

"North American Habitat Preservation Society" filed a "Petition To 

Intervene As Plaintiffs", upon which the Court issued a Show Cause 

Order to the Defendants ordering them to show cause on or before 

February 16, 1970, if any they had, why the said Petition to Inter­

vene should not be granted. The Defendant Maryland Marine Properties, 

Inc., filed its Answer to the Petition to Intervene, on February 24, 

1970, alleging insufficient facts to establish the standing of the 

Petitioners to sue. On February 27, 1970, the Defendant, James B. 

Caine, Inc., filed a "Motion Ne Recipiatur As To Petition To Intervene 

As Plaintiffs", alleging the non-receipt of a copy of the said 

Petition, the existence of which the attorney for the said Defendant 

allegedly accidentally discovered in the office of the Clerk of this 

Court, on February 24, 1970. 

- 3 -



On March 11, 1970, the Complainant filed a "Motion Ne 

Recipiatur" to the Motion Ne Recipiatur of the Defendant James B. 

Caine, Inc., founded upon the grounds that the Caine Motion was 

based upon "facts not apparent from the face of the record, and 

yet was not under affidavit". Interestingly enough, no copy of 

the Complainant's Motion Ne Recipiatur was apparently served upon 

the Defendant James B. Caine, Inc., or any of his attorneys until 

May 13, 1970, after which an amended certificate of mailing was 

apparently intended to be filed by the attorney for the Complainant 

on March 16, 1970. 

On May 5, 1970, the Plaintiff filed a Memorandum of Law, 

the main body of which was a photo-copy of a memorandum filed, on 

September 15, 1969, in a similar case in the Circuit Court for 

Baltimore City. 

On May 6, 1970, the Defendant James B. Caine, Inc., 

filed a "Memorandum In Support Of Preliminary Objection", the main 

body of which was a photo-copy of a brief filed in the same similar 

case in the Circuit Court for Baltimore City. 

On May 11, 1970, the Complainant filed a "Motion For 

Summary Judgment Upon Some Issues", alleging "no dispute as to any 

material fact concerning the following issues"; namely, (a) [tjfhat 

she is a taxpayer of the State of Maryland, (b) [t] hat she is a 

resident thereof in Baltimore City, and (c) £tjhat this suit is 

brought on her own behalf, and on behalf of all others similarly 

situated." 

The Hearing was held on May 11,' 1970 on all Demurrers, 

Motions, Petitions, etc., consistent with the notice of the assign­

ment thereof mailed to all parties on April 8, 1970. 

On May 15, 1970, the Complainant filed an "Answer To 

Memorandum Of Law Of Defendant James B. Caine, Inc.", in which the 

Complainant suggested that "counsel has missed the point", because 

of the contention of the Complainant that "nobody" has an alienable 

- 4 -



title to the lands in question. 

On June 17, 1970, the Complainant filed a "Supplementary 

Plaintiff's Memorandum Of Law", in which the Complainant stated to 

the Court that she was adopting the entire theory set forth in the 

case of Commonwealth of Virginia vs. City of Newport News, 164 S.E. 

689, at page 696, and quoted from that case the theory upon which 

she relied. 

PETITION TO INTERVENE 

The first duty of the Court is obviously to dispose of 

the Petition to Intervene filed on behalf of the "North American 

Habitat Preservation Society", for whom Leonard J. Kerpelman, Esq. 

is "solicitor" as well as being the attorney for the Complainant. 

Based entirely upon the facts set forth in the said Petition as to 

the nature and composition of the said Society, and the interest 

which it has in this case, the Court has determined that it lacks 

standing to sue as a party Plaintiff, and therefore its Petition 

to Intervene would be denied. Horace Mann League vs. Board, 242 Md. 

645, at page 652. Citizens Committee vs. County Commissioners, 233 

Md. 398, Bar Association vs. District Title Co. 224 Md. 474, and 

Greenbelt vs. Jaeger, 237 Md. 456. 

A certain R. Doyle Grabarck, Box 869, Adelphi, Maryland, 

20783, has likewise joined as a Petitioner in the said Petition to 

Intervene, both as President of the said Society, and individually. 

As President of the Society, the Court would consider his capacity 

to sue to be co-existent with the Society, and of no greater magni­

tude. As an individual, however, he is apparently in the same 

position as the Complainant, Elinor H. Kerpelman, and the determin­

ation as to her standing will likewise be determinative of the 

standing of Mr. Grabarck. It seems also to follow that a determin­

ation of the contentions and issues raised by the Complainant would 
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likewise be determinative of the contentions and issues raised by 

Mr. Grabarck, particularly in view of the fact that each are 

represented by Mr. Kerpelman. Indeed, by paragraph 4 and 5 of 

the Petition to Intervene, the Petitioners have so stated, and 

have adopted the position of the Complainant. There is one major 

difference, however, between the Petitioner Grabarck and the 

Complainant Kerpelman. That difference is the fact that no where 

in the Petition to Intervene is it alleged that Mr. Grabarck is 

a taxpayer of the State- of Maryland. The Petition to Intervene, 

therefore, by R. Doyle Grabarck, as an individual, will be, like­

wise, denied. 

MOTIONS NE RECIPIATUR 

The determination by the Court upon the Petition to 

Intervene, as hereinbefore set forth, makes unnecessary a consider­

ation of the Motion Ne Recipiatur filed by the Defendant James B. 

Caine, Inc., or the Motion Ne Recipiatur filed by the Complainant 

to the Caine Motion Ne Recipiatur. It might be well for the Court 

to observe, however, that Counsel for the Complainant had due notice 

of the appearance of Lee W. Bolte, Esq., and the firm of Sanford and 

Bolte, on behalf of the Defendant James B. Caine, Inc., as early as 

October 21, 1969, upon the filing of the Caine Motion Raising 

Preliminary Objection. Mr. Kerpelman recognized this appearance in 

his service of November 4, 1969 of his "Reply", his Motion filed on 

November 7, 1969, and his Answer filed on November 17, 1969. He did 

ignore the appearance in his service of the said Petition to Intervene. 

The apparent failure of Counsel for Maryland Marine Properties, Inc., 

to receive a copy of the said Petition to Intervene is the fact that 

Mr. Kerpelman used an inadequate address therefor, according to his 

Certificate of Service, in that he omitted any reference to room 

numbers. The Clerk of this Court can hardly be held responsible 

for this defect in view of the fact that in his undated Certificate 

of Service of the said Petition to Intervene, Mr. Kerpelman alleged 

service upon a certain "Joseph H. Young, Esq., 901 First National 
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Bank Bldg., Baltimore, aittorney for James B. Caine, Inc." The 

Clerk would have no way of knowing whether or not additional 

Counsel for the Caine Corporation was now in the case, and had 

simply failed to enter his appearance of record. Perhaps the 

Clerk, however, should be more careful, and require that the 

Certificate of Service by an attorney be dated, and that all 

attorneys of record be included within such Certificate. 

MOTION RAISING PRELIMINARY OBJECTION 

The Court should then next consider the preliminary 

objection raised by the Defendant James B. Caine, Inc., upon 

the question of whether or not the Bill of Complaint merely 

stated a political question, and not a justiciable issue. Grant­

ing that a reading of the Bill of Complaint would make it difficult 

to delineate a justiciable issue, and that the Bill appears to be 

more in the nature of a statement of a political position, requiring 

legislative attention or executive restraint, the memoranda subse­

quently filed on behalf of the Complainant have had the salutary 

effect of interpreting the meaning of the Bill of Complaint and 

articulating a position which presents a legal issue. In view 

of this subsequent elucidation, by counsel for the Complainant, 

the Court will entertain jurisdiction, and render a decision upon 

the issue as narrowly framed and presented to the Court by Complain­

ant's Memoranda. The Motion of the Defendant James B. Caine, Inc., 

raising this preliminary objection will be overruled. 

MOTION NE RECIPIATUR OF COMPLAINANT TO DEMURRER 
OF MARYLAND MARINE PROPERTIES, INC. 

The Court will entertain the Demurrer of the Defendant 

Maryland Marine Properties, Inc., and deny the Motion Ne Recipiatur 

filed thereto by the Complainant. In his Motion Ne Recipiatur 

thereto, Counsel for the Complainant has over simplified the law 
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with regard to the inclusion of a charge of laches in a demurrer. 

"The defense of limitations or laches may be raised on 

demurrer where, on the face of the bill, it can be seen 

that it is a bar. Although, ordinarily, the defense of 

laches must be made by answer alleging facts showing 

lapse of time and prejudice to the Defendant, as discussed 

supra 5 142, where the bill on its face shows both lapse 

of time and circumstances as suggest prejudice or acqui­

escence and call for explanation, the bill is demurrable." 

9 M. L. E. "Equity", Section 152, and cases therein cited, 

including the 1969 Pocket Part. 

The Court will concede that the question of whether or not a 

case of laches is presented within the four corners of the Bill of 

Complaint is indeed a close one, but if the question of laches was 

the only question before the Court for determination in this proceed­

ing at this time, the Court would insist upon a Hearing to spread 

the facts upon the record, particularly as they relate to prejedice 

to the Defendant Maryland Marine Properties, Inc. The Court, 

therefore, would take the position that it would not sustain the 

Demurrer on that grounds alone, but defer it as a matter of defense. 

Such a position by the Court, however, does not dispose entirely 

of the matter now for determination. The fact that a demurrer 

contains an invalid, unsupported or othearwise irrelevant issue, 

or the fact that the grounds assigned do not meet the approval of 

counsel for the opposing party or the Court does not justify the 

rejection of the pleading in toto. Even if one of the grounds 

assigned in a demurrer is found to be lacking in legal efficacy, 

the remaining grounds, if any there be, survive and are entitled to 

the consideration of the Court. Such is the situation presented 

here. 
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DEMURRERS 

The Court is well aware of, and has had several oppor­

tunities to apply, the position of the Court of Appeals of Maryland 

with regard to demurrers filed in opposition to petitions for 

declaratory relief. Kelley vs. Davis, 233 Md. 494. As mentioned 

early in this Opinion, however, this Court does not envision the 

Bill of Complaint in this case to state the grounds for, or the 

request for, a declaration of the rights of the parties. The 

declaration which the Complainant seeks is merely a declaration 

to support the issuance of the "Mandatory Injunction" which she 

prays. In other words, it would be necessary to "declare" invalid 

the conveyances referred to within the Bill and in prayer for 

relief "(c)" in order to grant the relief prayed in "(b)" of the 

prayers for relief. There is no basis for, or necessity for, any 

other, further, or fuller declaration of rights of the parties. 

The Court is, therefore, of the opinion that the rule against 

entertaining a demurrer to a petition for declaratory relief is 

not appropriate to this particular proceeding, and should not be 

applied hereto. 

The Court will attempt to state the position of the 

Complainants insofar as it presents a legal issue to be resolved 

herein. The Complainant adopts the position that title to lands 

under tidal waters vested in the King of England, for the benefit 

of the nations, passed to the Colonies under the Royal Charters 

granted therefor, in trust for the communities to be established, 

and upon the American Revolution, passed to the original States 

to be held by the officials thereof in trust for the people within 

the boundaries of the respective States, subject only to the rights 

surrendered by the Constitution of the United States to the Federal 

Government for the regulation of navigation. The trust which she 

envisioned is one which covers the entire jus publicum and vests 
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in the trustee an irrevocable and inalienable title to such property. 

In support of her position in regard to such a trust, she narrowly 

construes the first portion of Article 6 of the Declaration of 

Rights of the Constitution of Maryland, of 1867, which reads: 

"Art. 6. That all persons invested with the Legis­
lative or Executive powers of Government are the Trustees 
of the Public, and, as such, accountable for their 
conduct: ..." 

She is further contending that such being the alleged common law of 

England, the General Assembly of Maryland, or apparently any 

Provincial legislature, is not, and never has been, empowered or 

authorized to change or modify that common law. As authority for 

that provision, she cites a portion of the content of Article 5 of 

the Declaration of Rights of the Constitution of Maryland, of 1867, 

the portion which she cites being as follows: 

"Art. 5. That the Inhabitants of Maryland are 
entitled to the Common Law of England, ...". 

At this point, perhaps it would be well that the Court quote the 

remainder of Article 5 of the Declaration of Rights, with the emphasis 

by underlining being supplied by the Court: 

"Art. 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
Jury, according to the course of that Law, and to the 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776; and which, by experience, 
have been found applicable to their local and other 
circumstances, and have been introduced, used and 
practiced by the Courts of Law or Equity; and also of all 
Acts of Assembly in force on the first day of June, 1867; 
except such as may have since expired, or may be incon­
sistent with the provisions of this Constitution; subject, 
nevertheless, to the revision of, an amendment or repeal 
by, the Legislature, of this State. And, the Inhabitants 
of Maryland are also entitled to all property derived to 
them from, or under the Charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

There is no substantial difference between that portion of the 1867 

Constitution of Maryland and paragraph 3 of the Declaration of 

Rights of the First Constitution of Maryland, as reported by Kilty, 

Volume 1, The Laws of Maryland, 1799 Edition. It reads as follows: 
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"III. That the Inhabitants of Maryland are entitled 
to the Common Law of England, and the trial by jury accord­
ing to the course of that law, and to the benefit of such 
of the English statutes as existed at the time of their 
first emigration and which by experience have been found 
applicable to their local and other circumstances, and of 
such others as have been since made in England or Great-
Britain, and have been introduced, used and practiced by 
the Courts of Law or Equity; and also to all acts of assembly 
in force on the first of June, 1774, except such as may have 
since expired, or have been, or may be altered by acts of 
convention, or this declaration of rights; subject never-
the less to the revision of, and amendment or repeal by, 
the Legislature of this State: and also the Inhabitants 
of Maryland are also entitled to all property derived to 
them from or under the charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

If, as Counsel for the Complainant has stated in his 

Supplementary Memorandum, the Court was impatient at the Hearing 

with the persistent argument of Counsel with regard to the elements 

of the Common Law doctrine, perhaps it was because of the clear 

exception in the Declaration of Rights as hereinbefore set forth, 

and the almost incontestable legal understanding that the Legis­

lature of Maryland is at liberty, and in the conscientious perform­

ance of its duties, must, from time to time, change the Common Law 

through statutory enactments in order to meet the changing conditions 

of time and history. Lutz vs. State 167 Md. 12, Heath vs. State, 

198 Md. 455, Goldenberg vs. Federal Finance, 150 Md. 298, 5 M.L.E. 

"Common Law", Section 3. The adoption of any proposition that 

would abrogate, nullify and destroy the great body of law in Maryland, 

including enactments of the General Assembly, except so much thereof 

as interpreted and applied the Common Law of England prior to 1776 

and the treatment of subjects not contemplated by that common law, 

is so illogical, unreasonable, and disastrous in its consequences as 

to be almost incomprehensible. The Court supposes that this is the 

reason why the point had not been more frequently pressed upon the 

Courts of this State in the past. 

The Court is indebted, however, to Counsel for the 

Complainant for urging upon the Court the controlling nature of the 

opinion of the Supreme Court of the United States in Shively vs. Bowlby, 
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14 Sup. Ct. 548, 152 U. S. 1. The Court willingly and delightedly 

adopts the decision therein to be determinative of the issues pre­

sented by the Complainant for resolution in this proceeding. Un­

fortunately, Counsel for the Complainant has misread the case, and 

has appropriated wording from that case, out of context, to attempt 

to support the position of the Complainant herein. 

That case establishes the proposition that, consistent 

with the Common Law of England, the individual States inherited 

the sovereignty over lands under navigable waters within the State, 

and granted unto them control and regulation of riparian rights, 

which the States were free to alienate according to the constitution 

and statutes of the respective States. In a most helpful and ex­

tensive treatment of the entire subject matter of riparian rights 

as they existed within the original thirteen states, and as, by 

virtue of that opinion, extended to the new states admitted into 

the Union thereafter, the Supreme Court, in Shively vs. Bowlby, 

has furnished a source of history of the treatment of riparian 

rights of enormous magnitude, and through its study, one is 

oriented to the broad spectrum, and range of treatment, of the 

subject by the individual States. This concept is fundamental 

if one is to now attempt to define and understand riparian rights 

within the United States. Available treatises, encyclopedic 

compendiums, and conclusions based upon summaries of annotations 

must all be read and considered in the light of the cardinal 

principle that the decisions of the individual states are based 

upon the law as it had been established within the individual 

states, and unless the law in force in the State in which the 

appellate decision has been rendered is identical with that in 

Maryland, the decision of the foreign jurisdiction, or the inter­

pretation of a federal tribunal based upon the law of that foreign 

jurisdiction, is neither persuasive nor controlling. 

- 12 -



If the strict trust theory proposed by the Complainant 

is the law in other jurisdictions, it is certainly not the law in 

Maryland. Without belaboring the issue with the repetition of 

authorities recently enumerated and discussed by this Court in 

No. 8935 Chancery, the Court would merely observe that, beginning 

with the Acts of 1745 and continuing through the Acts of 1970, 

the Legislature of Maryland has recognized the existence of certain 

riparian rights in private land owners. A long line of judicial 

decisions of the Court of Appeals of Maryland and Federal Courts 

interpreting Maryland law, have protected, enforced, interpreted 

and arbitrated these rights, beginning, at least, in 1815, with 

The Wharf Case, reported in 3 Bland at page 361, and continuing 

through Causey vs. Gray, in 1968, reported in 250 Md. at page 380, 

and through November 12, 1969, in Western Contracting Corporation 

vs. Titter, reported in 255 Md. at page 581. 

The most specific pronouncement of the General Assembly 

of Maryland, however, upon the narrow issue sought by the Complain­

ant to be raised against The Board of Public Works of Maryland is 

contained in Section 15 of Article 78A of The Annotated Code of 

Maryland. Without quoting that lengthy section in full in this 

Opinion, since 1945, The Board of Public Works of Maryland has been 

granted specifically the following power: 

"Any real or personal property of the State of Maryland 
or of any Board, Commission, Department or Agency thereof, 
and any legal or equitable rights, interests, privileges 
or easements, in, to, or over the same, may be sold, leased, 
transferred, exchanged, granted or otherwise disposed of 
to any person, firm, corporation, or to the United States, 
or any agency thereof, or to any Board, Commission, Depart­
ment or other agency of the State of Maryland for a con­
sideration adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State subject 
to such conditions as The Board of Public Works may impose 

As used herein, the term 'real or personal property 
or any legal or equitable rights, interests, privileges for 
easements in, to, or over the same' shall include the inland 
waters of the State and land under said waters, as well as 
the land underneath the Atlantic Ocean for a distance of 
three miles from the low watermark of the coast of the State 
of Maryland bordering on said ocean, and the waters above 
said land . . ." 
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The language which Counsel for the Complainant has 

selected from Shively vs. Bowlby with regard to the imposition 

of a trust does not apply to the type of trust which the 

Complainant espouses. The factual situation in Shively vs. Bowlby 

presented the issue as to whether or not a purported grant from 

the United States of America, while the area was a territory 

under the jurisdiction of the Federal Government, took precedence 

over a grant by the State of Oregon for the same land. The Court 

determined that the United States had no power to make such a grant 

because the FederalGovernment held the land in trust pending the 

formation of the new State. If one will read the last ten para­

graphs of that Opinion, the thrust of the entire opinion will become 

most evident. The type of trust referred to therein bears no 

resemblance to the type of trust here urged upon the Court. 

The pleadings, memoranda, and arguments in this case 

have been filled with references to various possible disastrous 

consequences by the adoption of the position of one party or the 

other. The Court refuses to speculate, and does not base this 

Opinion upon any unproven allegations, either favorable or unfavor­

able to the Complainant, but, if one had the time, it might be an 

interesting mental exerciseto conceive of replacing the shorelines 

of The State of Maryland to their composition and contour, and in 

all their pristine beauty, of the year 1634. Such would be the 

logical, if unreasonable, result should the theory of the Complainant 

be adopted, and the requested "Mandatory Injunction" issued by this 

Court. 

Adapting, as she has, the theory of her cause of action, 

the Court can see no reasonably possible manner in which the Bill 

of Complaiint can be amended to avoid its basic infirmity, nor any 

need for any further delay in granting an opportunity'for such an 

amendment. 

Having reached this decision in the matter, it becomes 

unnecessary to consider the standing of the Complainant to sue. 
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It is, therefore, this £) I day of August, 1970, by 

the Circuit Court for Worcester County, Maryland, ORDERED that: 

1. The Petition to Intervene as Plaintiffs filed by 

the "North American Habitat Preservation Society" 

and R. Doyle Grabarck, President, and Individually, 

on January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James 

B. Caine, Inc., to the said Petition to Intervene 

as Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to 

the said Motion Ne Recipiatur filed by the Defendant 

James B. Caine, Inc., on March 11, 1970, is DENIED; 

4. The Motion Raising Preliminary Objection filed by 

the Defendant James B. Caine, Inc., on October 21, 

1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 

Demurrer of the Defendant Maryland Marine Properties, 

Inc., on November 7, 1969, is DENIED; 

6. The Demurrer of Dependant Maryland Marine Properties, 

Inc., to the Bill of Complaint, filed on October 20, 

1969, is SUSTAINED, without leave to the Complainant 

to amend; 

7. The Demurrer of Defendant Board of Public Works to 

the Bill of Complaint, filed on October 21, 1969, 

is SUSTAINED, without leave to the Complainant to 

amend; and 

8. The "Motion of Complainant for Summary Judgment Upon 

Same Issues" filed by the Complainant on May 11, 1970, 

being more in the nature of a Demand for Admission of 

Facts, (which would have been a more appropriate 

Pleading) is GRANTED, the facts therein having been 
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conceded in the absence of any response thereto by 

the Defendants; and 

9. The Complainant shall pay the costs of this proceeding, 

DANIEL T. PRETTYMAM/ 
Judge // 

•«>w, O R , s>>£z**£ &? 4%Zm&+_ am 
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ELINOR H. KERPELMAN 

Complainant, 

vs. 

HON. MARVIN MANDEL, Governor, 
LOUIS L. GOLDSTEIN, Comptroller of the 

Treasury, and 
JOHN LEUTKEMEYER, Treasurer; 
constituting the BOARD OF PUBLIC WORKS 
OF MARYLAND, 

and 

JAMES B. CAINE, INC., a Maryland 
, corporation, 

and 

MARYLAND MARINE PROPERTIES, INC., 
a Maryland corporation 

Defendants 

IN THE CIRCUIT COURT FOR 
WORCESTER COUNTY, MARYLAND 

No. 8934 Chancery 

ORDER OF COURT 

On September 2, 1970, the Defendant, James B. Caine, 

Inc., filed its "Answer To Petition To Intervene" and a 

"Demurrer" to the Bill of Complaint filed herein. The same 

having been duly read and considered, it is this 22nd day of 

September, 1970, by the Circuit Court for Worcester County, 

Maryland, under the authority contained in Maryland Rule 

1210 c, ORDERED that, for the reasons assigned in the Opinion 

and Order of this Court filed on August 31, 1970, which said 

Opinion is specifically incorporated herein, by reference 

thereto, as though fully set forth herein, the "Petition To 

Intervene As Plaintiffs" filed by the "North American Habitat 

Preservation Society" and R. Doyle Grabarck, on January 26, 

1970, be, and the same is hereby, DENIED, and the Demurrer of 

James B. Caine, Inc., be, and the same is hereby, SUSTAINED, 

without leave to the Complainant to amend. 

DANIEL T. 
Judge 
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xx BIR CIRCUIT com? ?m WORCESTER C O I M , XAITCUHD 

• W Mm %S$L?mMI& I 

P la in t i f f * 
l a Equity 

v s . i 
C M S MO. &9% 

HOff. MARVXH MAMmi, I 
Governor* e t a l 

Befendante 
i 

i t t l l t l t t U 

ANSMER TO MSMDRANDOK Cf UN OF WFESDAHT JA*gS b . CAllE^ IHC. 
—.. 

The Defendant, Gain* seesta to tee under the impression tha t the issue 

an the eaae i e whether any s t a t u t e or cons t i tu t iona l author i ty can authorise 

a non-owner of property t© give away the property which he does not mm. 

I t i s respectful ly suggested tha t counsel has missed the po in t . 

the e n t i r e point of the Meaoran#aa of the Pla in t i f f i s t h a i the 

S ta te , the Board of Public Works, the Governor* nobody,has t i t l e to the 

lands which i s a l ienable . They hare an inal ienable t i t l e , Having an 

inal ienable t i t l e , ihey cannot a l iena te the land. Ho na t t e r what " s t a tu ­

tory authority*' they say seem to hare . 

iieapeoifully submitted, 

lard J . 'JCerpelman 
Attorney for P la in t i f f 

I HERESY CSttXTY t h a i copies of the foregoing Answer to Memorandum 

of Law of defendant 4a*M* 1 . Caine, Inc.* were wailed t h i s 11th day of 

May, 1970, to t Lee W. Bolte, Esq.* Maine s t r e e t , Berlin, Mi*| Robert A. 

3helton, Esq. , and .Thomas P. Perkins, I I I , f sq . f liiOO Mercantile Trust Bldg., 

daltimsre* M . , 21202j Bayaond D. Costea? Esq., k iiroad S t ree t , der l in , 

Md.,, 21811$ Hon. l !raneis B. Baron, AttomaK General, and Jon F . Osier, &sq., 

1200 One Charles Center, Baltimore* Kd., 21201f &«f l*tafta£d ' | . P o l l i t t , tisq., 

HO » . Division b t . , Salisbury, Hd. fe, 

^ I W W I I W » I I W » W — y * e j ^ e 

Leonard J . 
Attorney fo r Plat 
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IN THE CIRCUIT COURT FOR **ORC£STSR COUNTY, MARYLAND 
^ 

^ ^ ELINOR H. KBRPSLMAN, l 
t 

Plaintiff, i Xa Equity 
* 

vs. t Case Ho. 8934 
* 

HON. MARVIN MANDSL, t 
Governor, et al. * 

I 
Dafcadaats. I 

f 

t 

MEMORANDUM OF UftW OF DEPENDANT JitMES :J. CAXNE. INC.. 

Jaaes i. Caine, Inc., oae 01 the Defendants, encloses 

a copy of a Meaoraadua ia Support of Preliminary objections filed 

in this ease when it was before Circuit Court No. 2 of aitlaore 

City, this Defendant pray*- the Court to take it as its Meaorandua 

of Law in this case. 

SANFORD AND BOLTS 

BY A,/ 
•'!• I II O'll 

Lee w. ,4oite 

aa exact duplicate copy of the Defendant's Meaorandua of Law 

was aailed ->y regular United states aail to the following t 

i. Leonard J. Kerpelaan, Esquire, Attorney for the Plaia-

tiffs aad the North Aaericaa Habitat Preservation Society aad R. 

Doyle Graoarck, Petitioners, 500 aquitable ktilding, >altiaore, 

Maryland 21202. 

2. Rooert A. Shelton, Esquire, and Thoaas P. Perkins, III, 

Esquire, 1400 Mercantile Trust iuildiag, laltiaore, Maryland, 21202, 

Attorneys for Defendant Maryland Properties, Inc. 



3. Raymond O. Coates, Esquire, 4 i-uroad Street, aerlin, 

Maryland, 21811, Attorney for Har,Land Marine Properties, Inc. 

4. Honorable Francis ;. urch, Attorney General, and 

Jon P. Os tar, inquire, 1200 One Char lea C«nter, Baltimore, Maryland, 

21201, Attormeya for the <'.o*xd of Public Works. 

5. Richard M. Pollitt, Ssquire, Pollitt, Hughes & 

mhen, 110 M. Division street, Salisbury, Maryland, 21801, Attorney 

for the fioard of Public >.iorks. 

Lee w. 'dolt* 



ELINOR H. KERPELMAN, : IN THE 

Plaintiff CIRCUIT COURT 
« 

vs. NO. 2 

HON. MARVIN MANDEL, : OF 
Governor,, et al, 

BALTIMORE CITY 
Defendants : 

Docket: 78A 
Folio: 142" 
Case #; 42686A 

MEMORANDUM IN SUPPORT OF PRELIMINARY OBJECTION 

The Bill of Complaint filed herein alleges essentially 

that the Board of Public Works (hereinafter referred to as 

the Board) conveyed certain lands of the State of Maryland 

to the other defendants for "totally inadequate and insufficient 

consideration," On this fundamental allegation the complainant 

wishes this Court to question the judgment of the Board, 

alleging that because complainant's judgment differs from 

that of the Board's, the transaction should be set aside, 

This is not a complaint alleging the unconstitution­

ality of a statute; this is not.a complaint alleging that the 

Board acted in violation of the Constitution, any statute or 

the authority granted to it~-to the contrary the allegations 

show the Board acted pursuant to authority conferred on it.. 

This is a complaint by a taxpayer who disagrees with the 

judgment of the Board, which judgment the Board was authorized 

by law to exercise. By the complaint, the complainant asked 

this court to substitute its- judgment for the exercise of 

judgment by the Executive branch of government. 

One of the defendants, James B. Caine, Inc. (Caine) 

contends that this court should dismiss this case as it has 

no jurisdiction over the subject matter. 
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One of the-very foundations of the Maryland State 

government is the separation of powers. Art. 8, Decl. of Rights 

("That the Legislative, Executive and Judicial powers of Gov­

ernment ought to be forever separate and distinct from each 

other; and no person exercising the functions of one of said 

Departments shall assume or discharge the duties of any other.") 

In accordance with this doctrine, the Legislature has delegated 

to the Executive and in particular to the Board (Art. 78A, §16 

of the Maryland Code) certain powers of execution with which 

it is submitted, this Court should not and would not interfere, 

so long as the execution does not go beyond the authority 

delegated, 

I n Duvall v. Lacy, 195 Md. 138 (1950), the Court 

of Appeals reiterated this doctrine at 149 as follows: 

"But there is no authority in the judiciary to 
control the members of the executive department 
in carrying out their duties, so long as no 
plain violation of the Constitution or the law 
is found to exist." 

This is especially true when the activities of the 

Executive are pursuant to full discretionary authority 

delegated upon it. When this is the case, the questions arising 

from the exercise of. this discretion are purely political 

in nature. The Court of Appeals in Maryland Committee v. Tawes, 

22-8 Md. 412, 426 (1962) stated that political questions are 

"questions which, under the Constitution, are to be decided by 

the people in their sovereign capacity, or in regard to which 

full .discretionary authority has been delegated to the 

Legislative or Executive branches of the government. . . .It is 

unquestionably true that the courts will not determine purely 
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political questions." 

In the particular case before this Court the 

complainant seeks to review the full discretionary authority 

delegated to the Board of Public Works for the sale of certain 

properties of the Sta*te. The complainant does not challenge 

the authority granted nor does the complainant indicate that 

the sale was without authority. Rather the complainant wishes 

to attack the adequacy of consideration which is one of 

judgment reserved to the Board exclusively. Art. 78A, §16 

provides that the Board may sell properties of the state.if3 

in its opiniona the consideration is adequate. This is indeed 

a broad delegation, but again the suit does not attack the 

delegation (an action of which this Court might have jurist-

diction over the subject matter.) 

A general discussion of the doctrine of separation 

of powers and the restraint which the Courts exercise in 

reviewing activities of the Executive branch of government 

is fully discussed in Magruder v. Swann^ 25 Md. 173 (1866). 

In this discussion the Court stated at 211-12: 

"Where the act to be done [by the executive 
branch] requires judgment and discretion [as 
opposed to a mere ministerial duty] in the officer 
against whom the mandamus is prayed it will be 
refused, 
• • • 

The cases cited were used to sustain the 
position, that the Executive in his political 
or discretionary powers was beyond all judicial 
interferencej not to sanction the application 
of the principle to the facts of each case. 
Although it was said in that case [reference is 
made to Miles v. Bradford, 22 Md. 170] that the 
Governor bears the same- relation to the State 
that the President does to the United States,, 
and in the discharge of his political duties is 
entitled to the same immunities, privileges and 
exemptions. It is nowhere said that the President 
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or Governor, in the discharge of mere ministerial 
duties would be exempt from judicial process." 

In Miles v. Bradford, 22 Md, at 184, the Court of 

Appeals recognized that the separation of powers in Maryland 

was similar to the separation of powers in the federal government 

and applied a quote from Chief Justice Marshall in the case of 

Marbury v. Madison, 1 Cranch 145: 

"the President is invested with certain 
political powers, in the exercise of which 
he is to use his own discretion, and is 
accountable only to his country in his 
political character and to his own conscience," 

The Court pointed out that to make the Executive accountable 

to the courts would be in effect to deprive the state of a 

"co-ordinate, separate, distinct and independent department 

of government." 

Needless to show by any extensive memorandum, the 'rule 

as set forth hereinabove is the same with respect to the 

separation of powers in the federal government. For example 

i n Clackamas Company v. McKay, 226 P.2d 343 (1955) cert, denied, 

350 U.S. 9043 the Court of Appeals for the D.C. Circuit stated 

at 345-46: 

"When the U.S. acquires, by eminent domain 
or otherwise, a tract of land in a State, it 
becomes the owner, and thereafter disposition 
is within the unfettered discretion of the Congress, 
* « • 

And of course the Courts cannot interfere 
with the administration of public property as 
arranged by the Congress and the Executive, so 
long as constitutional boundaries are not 
transgressed by either branch or statutory 
ones by the latter." 

See also D.C. Federation of Civic Association v. Airis, 275 

F. Supp. 533 (I967)] Frost v. Garrison, 201 F. Supp. 389 

at 391 (I9f52) (where the Court stated: "This Court cannot 

assume a wisdom superior to that of the Executive or Legislative 

Department with respect to the disposition of animals in Yellow-
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stone National Park for the protection or benefit of such 

park.")5 Ainsworth v. Barn Ballroom Co., 157 F.2d 97 (1947); Dow 

v. Ickes, 123 F.2d 909 (19^1)* cert, denied, 315 U.S. 807> 

rehearing denied, 315 U.S. 83O; and, Pucker v. Butler, 104 

F.2d 236 (1939); 

Accordingly, Caine contends that this Court has 

no jurisdiction over the subject matter of this action and 

that therefore the complaint should be dismissed. 
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• PLAINTIFFS MEMORANDUM O - /' 
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General. "Navigable", 
High Water Mark. . 

Historical. 

A 
ft • 

,tf 

Maryland's ownership of its submerged lands under navigable waters 

derives from the English Coraaon Law„ Prior to the .American Revolution, the 

Crown held all of the tidelands and beds of the navigable waters. After the 

American Revolution, title to these lands passed to the thirteen original 

statese 

"Navigable" is an expansive term in Maryland, It has been held in the 

cases to include every part of stream or body of water, entire, from bank to 

bank, wherever the tide ebbs and flows, Wagner v„ Kayor & City Council, 210 

Md. 61 5« It includes water navigable by a flat-bottomed rowboat* 

Maryland also takes an encompassing view of the question of whether the 

state's title runs to the tidsl mean low water mark, or to the tidal mean high 

water mark - and Maryland has, along with many other states, opted for the 

latter, the high water mark. Day v. Cay, 22 Md, 520 (1865); Patterson v» Gel" 

ston, 23 Mi. h3Z (1865)5 _Cahillv« Mayor & City Council of Baltimore, 173 Md, 

1J50 (1938). 

Historical, 

By a devious course of historic derivation, the owners of riparian land « 

shore land - seem to have some probably minor vested rights in the submerged 

lands before their properties0 This they have very recently sought to expand 

into fa, unrestricted o^iership which they apparently woiild like -to contend 

stops only at the middle of the stream and includes, according to this new con­

tention, the right to fill in to any extent desired, so as to make dry land 

where there wag before navigable water,, This, of course, has created the 

I current wetlands dispute,., 

| This odd contention is based on the fact, that in Maryland, as in other 
i 

I states, there was a development in the last century and beyond of the right 
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to "wharf out" or otherwise acquire meaningful, access to the deep part of the 

stream upon which land faced* This right has always, historically, had as its 

irtain purpose, the enhancement of that unique valuable feature of shoreland, 

access to the whole wide world by means of waterways navigation, 

.Also, there has developed (unfortunately, as far as conservationists are 

concerned) another exception in Maryland ~ legislatively - of allowing certain 

filling for commercial and, even according to a 1911; Court of Appeals view, 

"agricultural" purposes,, This legislative exception, however, has never 

really been fully analysed by a Court, particularly under the presently con­

tended for circumstances, and this apparently is what has given bold hope to 

the developer defendants, and torn-out hanks of hair to citizens worried about 

the future of Chesapeake Bay, 

lie 

Statutes*, The kind of title the State holdsb 

Article $k} Section 1(6, of the Maryland code (passed in 1?1|5), provides 

that improvements such as wharfs and docks shall pass with the land when solde 

This was a matter which was unclear before passage of this section and shows 

that the legislature recognised that the shore owner did not own an alienable. 

interest in submerged land in front of his property*, 

Article 5U, Section I4.8, provides ,.»«No patent shall hereafter issue for 

land covered by navigable waters„« 

The purpose of the latter section was to prevent the state from selling 

out from under an improver, as had sometimes occurred, those wharfs or other 

structures which may have been constructed over the bed of the stream, in fur­

therance of the shore owner*s right to reach deep water over submerged land 

which he did not own £ fee interest in, 

Shively v* Eo«lby -

The occurrence of such statutes as these was not peculiar to Maryland, as-

roay be expected. As was said in the leading case of Shively v« Bcwlby, U«S», 

by the Supreme Court in I8?3r 

"The governments of the several. coloJii.es, with a view to induce 
persons to erect wharves for the benefit of navigation and commerce, 
early allowed the owners of lands bounding on tidewaters greater• 
rights and privileges in the shore below high water mark than they 
had in England* But the nature and degree of such rights and privi-* 
leges differed in the different colonics, and in some were created 
by statute, while in others they rested upon usage o.nly0

!-! 

coloJii.es
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The Court then reviewed the situation In all the original states 
and saids 

^In Maryland, the owner of land bounded by tidewater is autho­
rized, according to various statutes beginning in 17li5, to build 
wharves, or other improvements upon the flats in front of his land 
and to acquire a right in the land so improved, Casey v, mioes, 
1 Gill 1|30...«. 

Agriculture 

The unfortunate "agricultural« language referred to before appears in 

Hess v, Mair, 6$ Kd, 586 (1886), and in Hudson v. Nelson, 122 Md, 330 09l!i)j 

"Farming and commercial interests are promoted by the privilege 
(of extending improvements into the water), and to encourage the de­
velopment of these was the main object of conferring it,« 

These great boons and improvements of the 1886 and 1?1 k cases cause environ­

mentalists to shudder today. Land, for farming, particularly in small plots, 

is not at such a premium as it once was. The greater premium now, without 

question, is on wetlands for their food-producing and environment-protecting 

functions. Time was when people were la&Hy unconcerned about such matters. 

But today, it is an aware public which breathlessly watches Lisa crossing the 

ice and hopes that Simon Legree is not called Maryland Court of-Appeals, At 

any rate, in Kess v, Mair and Hadson v« Nelson, the question at issue was not 

real3y the filling in of large tracts, and using the shoreland as an excuse to 

do things which are usually done on dry land. The Court was talking about 

matters which, in fact, were not before it and was, therefore, rather obviously 

delivering an "obiter dictum'*. 

It is hoped that what will be convincing will be the language in the old 

and leading cases, such as Shively v, Bowlby, quoted above. In that case, Mr© 

Justice Gray, speaking for the United states Supreme Court, described the owner­

ship- which was vested in the King, of yore, by virtue of his sovereignty, and 

which passed to the states and/or the United States in 1783 upon the adoption 

of the federal constitution* The Court said, using language colorful, quaint, 

broad., convincing, and libertarian, not to Fay biologically soundj 

"By the Common Law, both the title and the dominion of the sea, and 
the rivers, and arms of the sea, where the tide ebbs and flows, and of 
all the lands below high water mark, within the jurisdiction of the 
Crown of Bn.gls.nd, are in the King, Such waters, and the lands which 
they cover, either at an. times or at learh when the tide is in, aro 
incapable of ordinary and private occupation, cultivation and ihvprcve-
mcnt; and their natural and primary uses are public in their natores, 
for highways of navigation and conferee, domestic and foreign, and 

Bn.gls.nd


for the purpose of fishing by all'the King's subjects* Therefore, 
the title, jus privates, iri such lands, as of waste or unoccupied 
- lands, - belongs ioTHeTing as • the sovereign; and the "dominion 
thereof, jus publicem, is vested in him as the representative of 

- •- the nation and~ToF™the public benefit* 

•••"Bat though the King is the owner of this great waste, and as a 
consequence of his propriety hath the primary right of fishing in 
the sea and the creeks and arms thereof, yet the Common People of 
England have regularly a liberty of fishing in the sea or creeks or 
arms thereof, as a public common of piscary, and may not without in­
jury to their right be restrained of it, unless in such places, 
creeks or navigable rivers, where either the King or some particular 

. --.subject hath gained a propriety -exclusive of that common" liberty, 
(Quoting here Lord Eale in an ancient English document): «..'yet, 
the people have a public interest, a jus publicem, of passage and 
re-passage with their goods by water, and must not be obstructed by 
nuisances for the jus privatem of the owner or proprietor, who is 
charged with and subject to that jus publicem which belongs to the 
King's subjects; as the soil of a highway is, which, we know in 
point of property, it may be a private man's freehold, yet it is 
charged with the public interest of the people, which may not be 
prejudiced or damnified.» 

"By recent judgments of the House of Lords...it has been esta­
blished in England that the owner of lend fronting on a navigable 
river in which the tide ebbs and flows has a right of access from 
his land to the river. ...The right thus recognized, however, is 
not a title in the soil below high water mark, nor a right to build 
thereon, but a right of access only, analagous to that of an abutter 
on a highway." 

Justice Gray then went on to say that the above Common Law of England had 

been "at the time of the immigration of our ancestors, so - and is the law of 

this country, except so far as it has been modified by the charters, constitu­

tions, statutes or usages of the several colonies and states, or by the Consti­

tution and Laws of the United States. Justice Gray said further, quoting a 

former Opinion by Chief Justice Taney* 

"The country mentioned, (meaning submerged lands) was held by the 
King as the representative of the nation and in trust for them* 
Jn his hands they were intended to be in trust for the common use 
of-the new community about to be established, a public trust for 
the benefit of the whole community, to be freely used by all for 
navigation and fishery, as well for shellfish as floating fish, 
and not as private property, to be parceled out and sold, ...and in 
the judgment of the Court, the lands under the navigable waters 
passed to the grantee as one of the royalties incident to the powers 
of government:, and vore to be held by him in the same manner and 
for the same purposes that the navigable waters of England, and the 
soils under them, are held by the Crown.'* (Taney was here refer­
ring to a grant which later became New Jersey.) "When the revolu­
tion took place, the people- of each state became themselves 
sovereign:, and in that character hold the absolute right to all their 
navigable waters and the soils under them for their own common use, 
subject only to the rights, since surrendered b^~^hT1Col^ituTion7 
iEo" the general government." (Biphe supp.) J 

I 
Mr. Justice Gray went on to further speak of an earlier Supreme Court case, I 

' i 
Snith v , Maryland, $9 U.S. 18, in. which Kre Jus t i ce Cur t i s , in «&f firming the j 
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right of the State of Maryland to protect the oyster fishery within its boun-

daries", said: 

"Whatever soil,.,is the subject of exclusive propriety and 
ownership belongs to the state on whose maritime border and 
within whose territory it lies. «,.3ut this soil is. held by 
the state, not only subject to, but in some sense in trust for, ' 
the enjoyment of certain public rights, among which is the 
common liberty of taking fish, as weH shellfish as floating 
fish.,.." Smith v. Maryland, 59 U.S. 18, 

Likewise, the great Declaration of Rights of Maryland provides in Article 6, 

that "Legislative and Executive officers are trustees of the public,K 

m. 
Coirmients 

Fortunately, privileges specially granted by the state are traditionally 

subject to strict construction against the grantee. Bostick v. Snoot Sand & 

Gravel Corps, 151< F.Sup. Ihh (D.Kd, 1957). 

No Maryland court has had presented to it directly, however, the question 

of the extent to which a shoreside owner may improve property out over the 

water, or into the water, by biilkheading and filling or, for example, by baild» 

ing'a whole housing development down at Assawoman Bay. Logic would, seem to 

dictate that the provisions of Section JU6 of Article $k were not meant to pro­

vide for housing developments* 

Also causing an. abundance of difficulty is Section 15 of Article ?8A, 

which places unfettered (except as all statutes are fettered by the constitu­

tions of the state and of the United States), and boundless discretion in the 

Board of public Works, by providing? 

"Any real or personal property in the State of Marylande•.and any 
legal or equitable rights, interests, privileges, or easements in, 
to, or over the sane, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm (or) corpora­
tion. ..for a consideration adequate in the opinion of the Board of 
public Works,..(This) shell include the inland waters of the state 
and land under said vat srs .*.."• 

Well, possibly, if the state had good title to give in the first place* SMvely 

¥. Bowlby shows it did. not, however«, Besides, is not- the seemingly limitless 

power of the Board of Public Works, not only limited constitutionally, but also 

limited by Section 1;8 of Article 5U> providing that "no patent.,.shall here­

after issue for land covered by navigable waters'-, which section was last re-

enacted in 1?55> in the same forsi in which it was first enacted in 1862?' And 
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what about Article 6 of the Declaration of Eights which provides that the 

executive officers of a state are trustees of the people? Can a trustee give 

away trust property? 

Finally, and yet a point of almost pristine novelty in the law: What 

about the rights of the public to the continuation of a viable environment? 

This latter, many believe, is the most important question undecided. It is 

not only undecided in Maryland, it is undecided in the federal court system, 

and it is undecided by the Supreme Court. It seems conservatively prudent to 

believe that what with a public and courts newly aware of the dangers to the 

environment which are imposed by modern-day population pressure, industrial 

expansion, land gobbling of various kinds,. and in this case by water gobbling, 

that the Court will be sympathetic to new arguments categorizing these public 

interests as being encompassed already aja the familiar "life, liberty and pro­

perty" so long protected from encroachment by the states, as. well as by 

Congress by virtue of the 1lj.th Amendment. 

Xn. short, it seems that the time in propitious for the court to declare 

itself in favor of living and.breathing, arsd in favor of a little peace and 

recreation besides. 
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Specificity of Real Property 
and the Obligations Upon the 

Trustee. 

An owner's right to his specific real property has long been recognized 
in the law. The remedj of "specific performance" grew out of the recognition 
of the uniqueness of land. Why should subaqueous land, held in trust by the 
state for the benefit of all the people, be subject to any lesser standard 
of protection? Indeed, a fiduciary is bound to -an even greater effort at 
protection and the public's right to the ownership of its submerged realty 
cannot be alienated by the state. The state in its function as trustee may 
not weigh and balance the benefits between the whole public and riparian 
neighbors or anyone else. Such a test would be a breach of trust. The 
trustee may only consider: "Vfnat use of this property will best benefit the 
beneficiaries within the limits of the purpose of the trust?"; This is clas­
sic trust law, and any failure to apply it, no matter how "minor", is another 
breach by which the public has been cheated. 

"Insubstantiality" of the acreage 
under consideration. 

In the mistaken rationalisation that many of these land transfers are 
"insubstantial", great irreparable harm has occurred to the -very property 
rights sought here to be protected. The Department of the Interior, for 
example, has since 1§65, received more then 20,6340 applications for dredge 
and fill operations•"* This number provides a clue to the magnitude of des­
truction suffered by the nation's irreplaceable and non-renewable estuarine 
resources. 

Statistics. 

It has. been disclosed" that because of the cumulative effect of general­
ly small dredge and fill operations, the United States has now lost over 
7% "oT~r?s total, estuarine areas, about 750,000 acres, as important fish and 
wildlife habitatsj the East Coast, including Florida - 165,000 acresj the 
Gulf Coast, excluding Florida - 71,000 acresj the Î est Coast - 261,000 acres 
with the State of California alone suffering a 6?^ loss of vital estuariesI 

Scientific data indicates that vdthout the estuary, the aquatic environ­
ments would be reduced to lifeless biological deserts. A symposium on Estua-
rine Fisheries, American Fisheries Society, September 1£5Iu * 

By small stages, and by miniscule applications, for "unimportant" fill­
ing, 160 square miles of the shoal water area of San Francisco Bay has been 
filled in - 35% of the irreplaceable productive area of that Bay0' 

The social and economic problems inherent in the development of an estua-
| rine bay was described by Roland F. Smith, Chairman of the Estuarine Fisherj.es 
J Committee of the American Fisheries Society at its S>lj.th annual meetings 
| "Concern for our estuarine fishery resources", he stated, "is more than a 
sentimental attempt to preserve a part of our natural heritage doomed by the 
materialistic denands of a rapidly expanding and affluent population. At 
least 6k% of our nation's commercial fish and shellfish and most marine sports 
species inhabit the estuarine environment during all or part of their life 
cycle. Host of these represent top-quality food species oj? highly-prised, 
sport fish... The contribution of these estuarine fishery resources to our 
general health and economic well-being has increased at a far greater rate 
than was predicted 20, 10, even 5 years ago. Current estimates of future use 
and demands may prove to be equally conservative. The fact remains that for 
most estuarine fishery resources our major problem will be to provide an 
adequate supply in the face of increased demands and dwindling habitat. "^ 

iTcongressiona], hearings on "permit for landfill in Ranting Creek, Virginia", 
Committee on Government Operations, 15*68, 

1 Estuaries and JTheir_ Natural Resources, Hearing Before the Committee on Com-
. mSrce7~ycrrn Ĉ ngrlJf5sJ™S.id_~Session. 
8 Ibid, 

Fisherj.es
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in unreasonable burden has fallen en the public in protecting their 

property rights in the environmental benefits and necessities which are so 
continuously threatened by industry, and economically powerful forces in 
the economy, or equally powerfully situated, as to lobbying in legislatures, 
and who cannot be defeated by the ordinary citisen without very direct assis­
tance accorded to him in his courts. 

The direction which this assistance might take, is exemplified in 
Berman v. Parker, 3^8 U.S. 26, 99 LeEd. 27, sn urban renewal case, in which 
Justice Douglas speaking for a. unanimous court, and discussing the right of 
a state to clear slums, saids 

«An attempt-to define the reach (of the po3.ice power) or trace 
its outer limits is fruitless...Public safety, public health, 
morality, peace and quiet, law and order, -> these are some of 
the more conspicuous examples of the traditional application of 
the police power to municipal affairs, yet they merely illus­
trate the scope of the power and do not delimit it." 

"While the court was speaking of the police power, the same can be said, if a 
court will-have the willingness to say it, concerning the beleagured and 
vit<al rights which the citizen has to the uninterrupted enjoyment of a health­
ful, pleasureable, productive, economically viable environment* 

In the Berman case, the court also stated, at page 33? 

"We do not sit to determine whether a particular housing project 
is or is not desirable. The concept of the public welfare is 
broad and inclusive. The values it represents are spiritual as 
well as physical, aesthetic as well as monetary." 

'••--•• ' More Snivel;/ v. Bowlby 

"Some passages in the Opinions in certain cases relied on by the 
learned counsel for the Plaintiff in error, are cited as showing 
that the owner of land adjoining any navigable water, whether 
within or above the ebb and flow of the tide 1ms, independently of 
local law, the right of property in the soil below high water mark, 
and the right to build out wharfs so far at least as to reach 
water really navigable© 

"But the remarks of Mr. Justice Clifford in the first of those 
cases, upon which M s own remarks in the second case, and those 
of Mr. Justice Miller in the third case were based, distinctly 
recognized the diversity of laws and usages in the different states 
upon this subject, and went no further than to say that wharves, 
piers and landing places, 'where they conform to the regulations 
of the state', and do not extend below low water mark, have never 
been held to be nuisances, unless they obstruct the paramount 
right of navigation; that the right of the riparian owner to 
erect such structures in the navigable waters of the 'Atlantic 
states has been claimed, exercised and sanctioned from the first 
settlement of the country to the present time; thai 'different 
states adopted different regulations upon the subject, and in 
same, the right- of the riparian proprietor rests upon immemorial 
local usage11 and that 'no reason is perceived why the same general 
principle should not be applicable to the lakes, so far as to 
permit the owner of the adjacent- land to build out as far as where 
the water first becomes deep enough to become navigable'• 66 U«So 
31, 32 6 And none of the three cases celled fox* the laying down 
or defining of any rule independent of local law or usage, or of 
the particular facts before the court. 

"IX. But Congress has never undertaken by general laws to dispose 
of.such lands, and the reasons are not far to seeks 
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As has been seen, by the law of England, the title in fee, or jus 
. ..privates!, of the King or his grantee was, in the phrase of Lord • 
Hale, "charged with and subject to that jus publicem which belongs 
to the King's-subjects' or, as he elsewhere puts it, 'is clothed 
and superinduced with a jus publicem, wherein both natives and 
foreigners in peace with this kingdom are interested by reason 
of common commerce, trade and intercourse,' Hargreave's Law 
Tracts, 36, 3k* In the words of Chief Justice Taney, 'The country 
discovered and settled by Englishmen was held by the King in his 
public and regal character as the representative of the nation, 
and in trust for them; 'and the title a.nd dominion of the tide­
waters and. of the soil under them, in each colony, passed by the 
Royal Charter to the grantees, as 'a trust for the common use of 
the new community about to be established; 'and, upon the American 
Revolution, vested absolutely in the people of each state 'for 
their own common use, subject only to the rights since surrendered 
by the Constitution to the general government. • Martin v. Waddell, 
ill U.S. 16 PET. 367, h09 to liVl. As observed by Mr, Justice Cur­
tis, 'this soil is held by the state not only subject to, but in 
some sense in trust for, the enjoyment of certain public rights'. 
Smith v. Maryland, $9 U.S. 18, HOW ?1s 7k» The title to the shore 
and lands under the water, said Mr. Justice Bradley, 'is regarded 
as incidental to the sovereignty of the state - a portion of the 
royalties belonging thereto, and held in trust for the public 
purposes of navigation and fishery', Hardin v. Jordan, II4.O U.S. 
371, 381. — " — — 

"The Congress of the United States, in disposing of the public lands, 
has constantly acted upon the theory that those lands...may be taken 
up by actual occupants, in order to encourage the settlement of the 
countryj but that the navigable waters and the soils under them, 
whether within or above the ebb and flow of the tide, shall be and 
remain public highways; and, be chiefly valuable for the public 
purposes of commerce, navigation, and fishery, and for the improve­
ments necessary to secure and promote these purposes, they shall 
not be granted away during the period of territorial, government; 
but...shall be held by the United States in trust for the future 
states and shall vest in the several states, when organized.,.with 
all the powers and prerogatives appurtaining to the older states 
in regard to such waters and soils within their respective juris­
dictions; in short, they shall not be disposed of piecemeal to 
individuals as priva^iTprqpl^ 

the purpose of being ultimately administered and dealt with for the 
public benefit by the state after it shall have become a completely 
organized community." (Bnph. supp.) 

And, at page 58: 

' "The conclusions from the considerations and authorities above may 
be'summed up as follows t 

"Lands under tidewaters are incapable of cultivation or improvement 
in' the manner o£ lands above high water mark. They are of great. 
value to the public for the purposes of commerce, navigation and 
fishery. Their improvement by individuals, when permitted, is in­
cidental or subordinate to the public use and right. Therefore, 
the title and the control of them are vested in the sovereign for 
the benefit of the whole people. 

"At common law, the title end the dominion in lands flowed by the 
tide, were in the Kings, for the benefit of the nation,, Upon the 
settlement of the colonies, like rights passed to the grantees in 
the Royal Charters, in trust for the communities to be established. 
Upon the American Revolution, these rights, charged with a like 
trust, were vested in the original states, within their respective 
borders, subject to the rights surrendered by the Constitution of 



the United States, 

"Upon the acquisition of a territory by the United States, whe­
ther by cession frora one of the states or by treaty with a 
foreign country, or by discovery and settlement, the same title 
and dominion passed to the United States for the benefit of the 
whole people, and in trust for the several states to be ulti­
mately created out of the territory." 

Another Leading Case 

The trust principle was recognized by the United States Supreme Court 
again, in the landmark case of Illinois Central Railroad Company Y„ Illinois, 
1l(.6 U.S. 1018 (18?2), and has been citeoTTgain and again in dozens of. casesj" 
perhaps even more than a hundred. The Court said, at page 10ij.2 s 

"That the state holds the title to the lands under the naviga­
ble waters...in the same manner that the state holds title to 
soils under tidewater by the common law, as we have already 
shown, and that title necessarily carries with it control over 
the waters above them whenever the lands are subjected to use. 
But it' is a title different in character from that which the 
state holds in lands intended for sale. It is different from 
the title which the United States holds in the public lands 
which are open to preemption and sale. It is a title held in 
trust for the people of the state, that ^ey'TEay enj^""the~navi-
gation of the "waTers7~cai*ry on commerce over them, and have the 
liberty to fishing therein, freed from the obstruction or inter­
ference of private parties. The interest of the people in the 
navigation of the waters and in the commerce over them may be im­
proved in many instances by the erection of wharves, docks and 
piers therein, for which purpose the state may grant parcels of the 
submerged landj and so long as disposition is made for such pur­
poses, no valid objections can be made to the grants* It is grants 
of parcels of land under navigable waters that may afford founda­
tion for wharves, piers, docks and other structures in aid of 
commerce, end grants of parcels which,, being occupied, do not 
substantially impla2~ti^™~prbl!Tc xnTeTe^T'iiriSe'Tiin^T^ndrwa.ter 
remaining, "iSinriuFe^cTu^ 

judged cases as a valid exercise of legislative power consistently 
with the trust of lSe~l3ubIac^p^^ 
stateT" (SrohasTF^up^Tjr ™~ ' " : ——"~~ 

The Court went on to say that general language in some of the previous 
cases was expressive of absolute ownership by the state of the lends under navi«» 
gable waters, "irrespective of any trust as to their use and disposition, (but 
these cases) must be read and construed, with reference to the special facts of 
the particular cases." lb. at IOJ43. 

The Better Cases - The Trust Theory. 

• This is so. However, the better reasoned cases discuss the trust theory 
at length and. recognize that when the Constitution of the United States became 
operative, the several states continued to hold title to beds of all waters 
within their bc-rders which were navigable, not for disposition to individual 
ownership, but in trusts See Shively v. Eowlby, 152 UeS. 11, supra*, Bricksll 
v* Trammeil, 82 3*221 (Flae 19T9jr"ApalEoTn,cola" Land & Development Co.~v7Tic5ae, 
9Xs75Q5(Fla, 1923). 

In Brickell, supra.t at page 226, the Court said, for example: 

"The trust in which the title 'bo the lands under navigable waters 
is.held is governmental in nature and cannot be wholly alienated by 
the states* For the purpose of enhancing the rights and interests 
of the whole people, the states may by appropriate means grant to 
individuals limited privileges in the lands under navigable waters, 
but not so as to divert them or the waters thereon fro:o their proper 
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use for the public welfare, or so as to relieve the states respee~ 
lively of Th^^OTiErFrivr3r~rsgulation of the \ises afforded by the 
land end the waters, or so as to interfere with the lawful autho­
rity of Congress. (Emph, supp.) 

..."The rights of the people of the states in the navigable 
waters and the lands thereunder, including the shore or space 
between ordinary high and low water marks, relate to naviga­
tion, commerce, fishing, bathing, and other easements allowed 
by law." 

In in re Waterfront on North River and City of New York, 205 N.Y. Supp. 
56, the Court said: 

"Lands under navigable waters are owned by the state or city 
in "trust for the public, and no diversion of ownership or use 
is permissible, except in aid of coisnerce, navigation, or for 
public purpose." 

An interesting case is State v. Cleveland P R Company, 113 N.E. 6?7, in 
which at page 681, the Court said? 

"As shown, the state holds the title to the subaqueous land 
as trustee for the protection of public rights. ...(T)he lit­
toral owner for the purposes of navigation, should be held to 
have the right to wharf out to the line of navigability as fixed 
by the general government, provided he does not interfere with 
public rights. Othersd.se, thl?ouljh"T3ie~̂ ^ 
tion by the state, the supreme utility and value of navigable 
waters - navigation and commerce ~ would be defeated, 'Whatever 
(the littoral owner) does in that behalf is done with knowledge 
on his part that the title to the subaqueous soil is held by 
the state as trustee for the public, and. that nothing can be 
done by him that will destroy or weaken the rights of the bene­
ficiaries of the trust estate. ..." 

This case points out starkly, the proper view and purpose of regulations 
giving littoral owners the right to make improvements out to the «whax\f line" 
or "bulkhead line", which is spoken of with great abandon in many Maryland 
cases, when the Court was not under any pressure to consider that in ths future 
its words might be considered to mean that a riparian (or littoral) owner 
might be claimed to have the right to destroy a part of the body of water and 
deprive the public of its utility. In all of those Maryland cases, the lit­
toral owner was enhancing the utility of the public waters, and not interfer­
ing with the trusteeship ownership which the state held, but was making the 
land more available for navigational access and commerce. The cavalier Mary­
land dicta spesking of agricultural uses, however, cannot be reconciled with 
this trust theory, and this must be so recognized by any realistic, person 
facing the facts which the Maryland court will be asked to face. If the 
Maryland court wishes to slither out, supposedly it may do so by falling back 
on the "agricultural" language, but it certainly could not do so in Yery good 
conscience it would seenu Dicta, as is well recognized in the law, is not 
binding and merely amounts to a suggestion of extension of the law, end this 
principle in question grew up from the well-recognised proposition that when 
a court is not required to decide a natter under the pressing urgency of pre­
sent circumstances, as elicited in the facts in the case before it, it could 
well get into treacherous ground, and be tripped up by later facts in which the 
application of a general principle enunciated as dictum did not fit at all, 
and did not work justice - but injustice. Hence, the harsh reluctance of 
courts to be bound by statements in earlier casss which were not necessary to 
the decision in the cases - or dicta. So here* 

5 Likewise, Section. Ir5 cf Article Skf providing: 

| "The proprietor cf land bounding on, „ .navigable waters...,shall 
| be entitled, to all f£preti_ons_ to said land.. .whether. *.formed.., 
, bv natural causes or oThervi.oe, in like iiismer and to like extent 
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as such right may or can be claimed by the proprietor of land 
...bounding on water not navigable," ' •-.- -

Such statutory language can conceivably be interpreted, can readily 'be 
claimed to give, the right to build up ocean front property, for example, ell 
the way from Ocean City out to within sight of Liverpool. But on the basis . 
of the kind of title which Maryland has in submerged lands under navigable 
waters,"it "should be clear, it seems, that the Legislature could not give 
away that which it, or the state, did not own. It cannot give away a fee title 
as it did not own a fee title. According to Shively v. Bowlby, supra., and 
the reasoning therein, many tines followed, niTUh^'~;tnTTIHg~Tn olden time 
could give away lands which were jus public em, nor could the state, which as 
shorn in Shively v. Bowlby, held ihi' same kind-of title, give away a fee 
interest. It~cbuld 'not" give away an unfettered, unbounded interest of owner­
ship of lands under navigable waters. 

'•1 Should Maryland decide otherwise, it would be among a small minority of 
states which have, in a small minority of cases, mistakenly relying on dictum 
and misinterpretation, acted contrary to what is clearly becoming an extremely 
important public interest in our modern, crowded, polluted world. 

An "Opinion" (so-called) 
of the Attorney General. 

Besides, there is certainly a contrary argument, embodied in an examina­
tion of the noun "accretion" in the above Article $k, Sec. 1&, "Accretion" 
is 'a word of art" in the law of waters, which properly describes the gradual, 
natural, process of the deposit of sediment along the shore, thereby building 
"fastland". Black's Law Dictionary, pages 36, 37; 1A Words and phrases i;22 
(1Q6i4). The statutory phrase "accretions to said land by the recession of 
said water" is, in fact, an incorrect use of the noun "accretion", for the 
exposure of land by gradual subsidence of water is properly called "derelic­
tion" (sometimes shortened to "reliction"), a phenomenon different from accre­
tion . although generally having.the sane legal consequences. In any event, 
it seems well settled that accretion is a gradual process which, although 
sometimes expanded to include improvements, or fall, put in front of a ripa­
rian owner's property hj the acts of third persons, cannot without gross 
distortion define the deliberate action of a riparian owner .dumping fill over-
board until the bottom in front of his property emerges as fastland.' 

In the Opinion of the Attorney General found at page h$2 of Volume %Q of 
Attorney General's Opinions (1°65) says, at page J46I; 

"Nor is (accretion) a right, as we see it, to thrust one's 
acreage into open water. This conclusion takes full account 
of the statutory phrase (Section h$} Article ?U) "formed or 
made by natural c?.uses 02* otherwise...". 

But unfortunately, what the Attorney General had done was-to think wishfully, 
as Attorney Generals are wont to do, when they know the boss wants a certain 
conclusion. 

In-actual fact, however, the "Opinion" is not specifically, nor directly, 
substantiated by cases in Maryland interpreting the unique beneficence of the 
Maryland Statute to private entrepreneurs,, 

Better thinking seems to be along the line of relying on the fact that 
neither the King nor the State, of Maryland could give away that which it held 
only in trust, or following another line of reasoning, that the Statute was 
meant to affirm good title in expensive wharfages which riparian owners were • 
being encouraged to construct, for before the statute, they could not have 
been sure that in building out over state waters, the state would not assert 

V. pirated from Mr. Redden«s "Attorney _GenfcraIi.' ̂ Opinion. » Thanks, Roger. 
Vol. SO, p. 1D9. ~~ - - - - -
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its own (the people's) rights,, or give rights in the stream or in the bed of 
the stream to others, defeating the riparian!s capital expenditure* 

Or, again, that the Legislature cannot give away the right of control 
over navigable waters which had been granted to the United States by Mary­
land's ratification of the federal constitution. 

Other Cases Under 
the Trust Theory. 

"The state has the power to permit a railroad company to build and 
operate a railroad over tide and submerged lands to a connection 
with deep water navigation, as such a disposition of the public 
land held in trust for purposes of navigation and commerce would 
be'in furtherance of the trust and valid." Koyer v. Minor, 156 P. 
1023. . 

"Tideland may be devoted to any use not inconsistent with the pub­
lic trust; neither the construction of piers, groins, and break­
waters improving the harbor, nor improvements by way of a public 
park to develop the beach area, are violative of the public trust 
subject to which the state holds the land." People v. Hecker, k 
Cal. Reptr. 33k (Cal. 1963). . ~~ ~ 

"The doctrine that the state holds beds under navigable waters in 
trust, prevents the state from making a substantial grant of lake 
beds for purely private purposes; even for a public purpose the 
state cannot change an entire lake into dry land or alter it so as 
to destroy its character as a lake; the doctrine does not prevent 
minor alterations of natural boundaries between water and land," 
State v. Public Service Commission, 81 m 2d, ?1 (Misc. 1 °65;:) 

Lands covered by navigable x-jaters cannot be granted. 

Swan Island Club, Inc. v. Mhite, BCNC 111; F.Supp. c5. Affirmed CCA i|, 
Swan Island Club, Inc. v. YgFbrough/ 209 F2d 698 (19510. This case is a modern 
reappraisal and affirmance of a trust doctrine in this circuit. 

65 CJS, Navigable vJaters, Section 99(3), page 313 et seq*: 

"The power of the state to dispose of lands under navigable water 
is limited by the public trust in which such lands are held, and 
the state's power of alienation is subject to the paramount rights 
of'the public, including the right of navigation. The state can­
not by grant...abdicate, surrender or delegate its trusteeship,.. 
or surrender entirely its control over navigable waters. Citing 
many cases. 

Constitutional Arguments. 

The plaintiff further argues that the stats, by the attempted sale of 
part of the Bay waters, with knowledge of the Defendant Developers < intention 
to drain or fill the land under these waters and erect trailer park•develop­
ments, not in aid of navigation, has denied to the plaintiff and the class 
she represents, public rights, privileges and immunities protected by the 5th, 
9th and 1ljth Amendments of the Constitution cf the United-States. 

And the 10th, 

"The powers not delegated to the united States by the Constitu­
tion, nor prohibited by it to the states., are reserved to the 
states respectively, or to the people.;" 

"The Tenth Amendment was intended to confirm the understanding 
of the people at the time the Constitution was adopted, that 
powers not granted to the United States were reserved to the 
states or to the people," U t S e v. Sprague, 282 U.S. ?16, 733 (1931). 
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It is the contention of the Plaintiff in the suit that the property 

which was here turned over to private developers was not owned by the'state 

in a capacity in which it could have disposed of it for such purposes. 

Conclusion,, 

It certainly seems reasonable to assume that the property of all - the 

air, the water, fisheries, recreationally valuable areas - will have to be 

protected in the name of all, if all are not to be doomed bit by bito 

Historically, legislatures and congresses have been unresponsive to this 

need, and have come in on the side of the public only with great reluctance. 

The courts, which have protected voting rights, civil rights, property 

rights, and personal rights of individuals against rapacious governmental 

and private tyrannies of various sorts would seem, in our system, to be the 

primary bulwark to be depended on, particularly a court of Equity. 

^wC'MW i ' W l ^ 

I HEREBY CERTIFY tha t on t h i s 12th day of September, 1969, a copy of 

the aforegoing was mailed to Francis B. Burch, Esq. , Attorney General, One 

Charles Center, Baltimore, Maryland 21201 $ Thomas Perkins, Esq.,, U4.OO 

Mercantile Trust Building, Baltimore, Maryland 21 2$2j and Aee ¥ i /Boltyfe, 

Esq., Berlin, Maryland 21 811. 
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a, That aha ia a 
of Maryland, 

of tha Stata 

b« That aha ia a reaidant tharaof ia 
Baltiaora City* 

6* That thla suit la brought oa bar osa 
bahalf, and oa bahalf of all oihara 
alallarly aitaatad* 

K, tha Plaintiff pray* that 

har favor apoa tha abavs aattora. 

bo grantod ia 
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CITX Of BALTIMORE, 

STATE OF HARILAMD, to wit l 

Bafors as, tha enbssrlbsr, a betary Public, in and for tha City aid 

Stata aforaaaid, paraonally appaarad ELISOR H. KERPELKAli, this day of 

April, 1970, and nada oath la das form of lav aa fsllsvst 
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on tor inccs* so earned* She also pays sales taxea f radiantly* 
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and Lee W* Belte, Esq*, Main St., Berlin, Md*, 21811. 

Leonard «J« Korpelnan 
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Use above Motion for Sonanry Judgneot s i l l be executed and filed 

pronptly, within approxinately three days* 
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Jon F. Oster, Esquire 
Suite 1200 - One Charles Center 
Baltimore, Maryland 21201 
Attorneys for Board of Public Works 

Richard M. Pollitt, Esquire 
Pollltt, Hughes & Bahen 
110 M. Division Street 
Salisbury, Maryland 21801 
Attorney for Board of Public Works 

LEOMARD J. KERPILMAM 
Attorney for Complainant 
1101 N. Calvert Street 
Baltimore, Maryland 21202 
SA. 7-7800 



LW : c j f 

- N ^ 

5 1 2 4 - 1 1 

I I tm CIRCUli CO: Ri. FOH WOR€£SX3K COUNTY, HAKYLAND 

3LI?*>R M. KSKPSU4AN, 

C o a p l a i n a n t 

v s . 

HON. MA8VI.N MAMDiiL 
Govtrnor, et al. 

Defendants 

In Squity 

Cause Ho, 8934 

HP«ON **• kAayj^Toa A,S qu P^IIT^ON ip, i. aifiy.fr 4 AS PLAI.MTIEFS 

J a n e s •--. C a i n e , I n © - , by S a n f o r d and b o i t e , i t s S o l i c i t o r s , 

p r a y * t h a t t h e P e t i t i o n of *or tn American HhhAt»% P r e s e r v a t i o n S o c i e t y 

and B. Doyle Gra;»arck t o i n t e r v e n e a s P l a i n t i f f s i>e n o t r e c e i v e d , and 

f o r caf . se o f s a i d Motion s a y s : 

A c o p y o f t n e a f o r e s a i d P e t i t i o n was n o t s e r v e d upon t h e 

u n d e r s i g n e d a s A t t o r n e y s f o r Jam** . C a i n e , I n c . , and t h e C l e r k of 

t h i s MMMftbl* Cour t ough t n o t t o nave a c c e p t e d t h e s a a e . See Rule ;06, 

s u b p a r a g r a p h a . 2 . 

A copy o f t i e sarae was p u r p o r t e d l y s e n t t o a c e r t a i n J o s e p h 

H. foung , i i s q u i r e , 901 F i r s t N a t i o n a l ank i l d i a g , a l t i i s o r e , 

M a r y l a n d , a s " A t t o r n e y f o r J a s » s . . . CodLim, I n c . " Mr. Young d o e s n o t 

r e p r e s e n t James . C a i n e , I n c . i n t h i s C a s e , n o r h a s h i e a p p e a r a n c e e v e r 

been e n t e r e d i n t h i s p a r t i c u l a r c a s e . 

The e x i s t Pace of t h e a f o r e s a i d P e t i t i o n t o I n t e r v e n e was 

a c c i d e n t a l l y d i s c o v e r e d I y t h e u n d e r s i g n e d on i u e a d a y , Pa:-xn&xir 2 4 , 

1 9 7 0 , w h i l e p e r u s i n g t h e o r i g i n a l p a p e r s i n t h i s s . i t . 

SANFORD AivD tiOLXt 

* 
Lee w. .Joite 
Main S t r e e t 

e r l i n , Maryland 21811 
C.41-07QQ; 0701 

aifiy.fr
caf.se


»2«» 

£ HORSEY CBK1IPY that on this /JL *m* ©f February, 1970, 

am exact duplicate copy of the foregoing was mailed, i,y regui&r 

united States sail, postage prepaid, to the following: 

1. Leonard J. Kerpelman, Esquire, attorney for the Plaintiffs 

and the iMtl Averiean ilat.ltat Preservation Society ami R. Doyle 

Grabarek, Petitioners, S00 Suitable uildlng, altiaore, Maryland 21202. 

2. Ko a n A. Shelton, Sequin» And Thomas P. Perkins, III, 

tisquire, 1400 Mercantile Trust sliding, altiaore, Maryland, 21202, 

Attorneys for Defendant Maryland Marine Properties, Inc. 

3. Hayeonct D. Coates, Ssquire, 4 -road Street, erlin, 

Maryland, 21811, Attorney for Maryland Marine Properties, Inc. 

4. Honorable Francis I . -urch, Attorney General, and Jon 

P. Oster, Seq^ire, 120O One Charles Center, aitinore, dryland, 21201, 

Attorneys for the ^oard of Public Works.v 

5. Richard M„ Poliitt, Heqaire, Pollitt, M U 0 M M i ahen, 

110 • -. Division Street, Salis; urv, Maryland, 21801, Attorney for the 

oard of Pu lie Works. 

SANFO830 AND * GLTS 

*..,..„» ^ , 
Lee w. iolte 



IN THE CIRCUIT COURT FOR WORCESTER COUNTY, MARYLAND 

* 

ELINOR H. KERPELMAN, In Equity 
* 

Complainant 
* Cause No. 893^ 

-vs-
* 

HONORABLE MARVIN MANDEL, 
Governor, et al. * 

MOTION NE RECIPIATUR 

Now comes ELINOR H. KERPELMAN, Complainant, by Leonard 

J. Kerpelman, her solicitor, and says: 

1. That heretofore, on February 26, 1970, James B. 

Calne, Inc., one of the Plaintiffs or Defendants in the above 

entitled case, filed a "Motion Ne Recipiaturw as to the Petition 

to Intervene as Plaintiffs." 

2. That said Motion alleged facts not apparent from the 

face of the record, and yet was not under affidavit, as Is requir­

ed by the Maryland Rules. 

WHEREFORE, the Complainant prays that the said Motion 

hereinabove referred to, be not received. 

LEONARD J. KERPELMAN 
Attorney for Complainant 
1101 N. Calvert Street 
Baltimore, Maryland 21202 
SA. 7-780O 

MBHQRANPUM OF RULES IN AUTHORITY 
ill 11 m i . »unii»"»-T-ii'.iirr')H'i—i •"-•""•——-—'— 

Maryland Rules - Pleading. 

LEONAl® J. KERPELMAN 
Attorney for Complainant 

-1-



Ur 
*/V(>tLINOR K. KERPELMAN, 

P l a i n t i f f 

vs. 

HON. MARVIN MANDEL, 
Governor, et al, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

WORCESTER COUNTY 

Chancery No. 893*1 

1 ANSWEB TO PETITION TO INTERVENE 

Defendant, Maryland Marine Properties, Inc., by Its 

attorneys, Raymond D. Coates, Thomas P. Perkins, III, and 

Robert A. Shelton, in answer to the Petition to Intervene and 

Order to Show Cause Issued thereon, opposes such intervention 

on the grounds that the Intcrvenors have failed to allege 

sufficient facts to establish their standing to sue. 

Defendant, Maryland Marine Properties, Inc., in 

support of its Answer, refers this Honorable Court to its 

Memorandum of Law filed herein in support of its Derr.urrer. ' 

VmEREFORE, Defendant, Maryland Marine Properties, Inc., 

prays that this Honorable Court deny the Petition to Intervene 

filed heroin. 

/a/ Raymond D. Coates, 
Raymond P. Coates 

/s/__Thomas__P. Perkins,JII 
Thomas P. Perkins" "III 

/s/ Robert A. Shelton 
RoberF~A~T""SbelF6n 



» 

CERTIFICATE OF SERVICE 

j 

I HEREBY CERTIFY that the foregoing Answer to 

Petiticin to Intervene was mailed by ir,e, postage prepaid, on 

this twenty-fourth day of February, 1970, to Leonard J. 

Kerpelman, Esquire, 500 Equitable Buildlnp:, Baltimore, Maryland 

21202, Attorney for Plaintiff Elinor R. Kerpelman; to Lee W. 

Bolte, Esquire. 103 N. Main Street, Berlin, Maryland 21811, 

Attorney for Defendant James B. Caine, Inc.: and to Fred Oken, 

Esquire, Office of Attorney General, 1200 One Charles Center, 

Baltimore, Maryland 21201. 

/s/ Robert A. Shelton 
Robert A." "She It oil 



Qnaplainaat 

• • 

MaKTCS M4HD1L, S t S i . , 

• » 

HI THE 

CIRCUIT COUHT FOB 

-Equity Mo. o?3ii 

psrmoi TO 
IMTaTOMB A3 tLAIMTim 

TO TEB HDHOaOU, THE JUDOE OF SilD COIUTi 

«ov comes ths Jiorth American Habitat preservation society, and E. Doyle 

Qrabarck, its president, suing however, Individually, by Leonard a. Kerpelman, 

their Solicitor, and respectfully represent* 

1. The petitioning organisation is a corporstion of ths Common­

wealth of pemiylvanla, organisad undar ths non-profit lass 

of that stats on March 2k, tjfcyj Petitioner Qrabarck is a 

Maryland resident, and a member of said assist?} ths addrsss 

of sash is Sox 86y, Adelphi, Maryland 20783. 

2. Ths said Society has a Maryland membership of Maryland rssi-

dsnts sad eltlseas, of fc,33$ active •sabsrs, sash of whoa is 

personally dedicated to the purposes end goals of the said 

docisty. Ths greet majority, over 60%, of said neabers ars 

young people under the age of 30, but from a U walks of lifs» 

working people, professional people, students and academi­

cians; and every rase, color, creed, economic circumstance 

sad social outlook, it may fairly be said, are comprised among 

its membership* 

3* The goals of ths organisation, and its purposes, substantially 

as set forth in its Charter, ars the following! 

A, To financially support meaningful, creative litiga­

tion, the purpose of which is to preserve the nation<s 

natural resource and environmental nerltage, 

B. To conduct scientific research oa pollutants of air 

and water, and to develop methods by which ths wests 

disposal problem of cities and suburbs might bs mads 

Lcally useful instead of en economic drain. 



t . 

C. To work in conjunction with government, private 

business, and institutions to sot up scientific 

advisory boards which can offor independent advice 

to these agencies, aad to conduct unbiased rosoareh 

for industry aad government, the raaulta of which 

would condone, condemn, or offar alternative» to 

their owa plans, 

D. To act a* a public educator ia derelopiag environ­

mental science unite for schools, aad ia developing 

awareneee programa for all citisens. 

it. Manor members of the aaid Society, at leaat 2,600, arc Maryland 

taxpayers (thoae who pay aalea tax, income tax, or property 

tax), aad are thereby aiailarly aituated to the Plaintiff, j£li-

aor H. Kerpelmaa, aa far aa their property interest aad social 

interest ia the purposes of her suit are concerned. 

5. The allegations and purposes set forth ia the complaint of 

Elinor jf. Korpelmaa, Osmplainant, are interests aad allegations 

which would apply equally to every member of the North jlmerican 

Habitat preservation Seeletyj aad particularly the prayers 

for relief are desired vigorously to be granted, by each member 

of the Society, aad by the Society, 

The petitioners believe that by applying to intervene in the 

withia suit, they illustrate to the court a small proportion 

of those substantial numbers of citiseas who have a direct 

interest, aad a serious stake, ia the outcome of the withia 

suit! they believe that these interests can be better protec­

ted, aad more fully elucidated for the court, as well the 

issues ia the ease, ahoald they be allowed to intervene as 

plaintiffs. 

6. (intervention of Sight.) further, the individual Petitioner 

herein, arabarok, and the society, believe, aad therefore 

allege, that their interest ia the subject matter of the suit, 

namely, ownership of wetlands, is or may be inadequate, ia 

that plaintiff KcrpelmaaU interest as a eitisea Is or may be 



3. 

directed toward property, ecological, and monetary consi-

derations, while the petitioners iwra supravening interests 

In their natural resource and environments! heritage, anti­

pollution, and governmental cooperation factors involved in 

tha suit, all of which, they contend specifically are pro-

tactad by tha Fourteenth, Fifth, ninth and Tenth Amendments 

to tha United States Constitution* tha petitions™ will be 

unqualifiedly bound by a judgment in the action should the 

fee title to the lands in question be determined to be in 

the developers referred to in the suit, or in the state of 

Maryland in seme non-trust capacity, or in the Defendant Heard 

of Public Works) likewise the petitioners are so situated, 

as users and beneficiaries of said wetlands as to oe unquali­

fiedly deprived of the benefits and uses Mentioned in the 

Mil of Complaint to floe from said lands as marshlands and 

wetlands, but which will be out off by filling or disposal 

of said lands, including, but not exclusively, destruction 

forever of the Petitioners» natural resource and environmental 

heritage* 

7. (Intervention lay pemission of the Court.) fms petitioners 

claim to ownership of the lands in question, and to relief, 

has questions of law in common with the claims of Complainant 

Eerpelman) in addition to the Matters alleged in paragraph 6 

hereof* 

8. (Class Action.) itany persons, including the individual members 

of the Society, end organisations mt9 similarly situated to 

the petitioners, by virtue of their interest in the subject 

natter of the suit over sad shove the interest of Complainant 

gerpelman, and they constitute a elasst young persons, resi­

dents, members Of conservation and recreation organisation*, 

too numerous to allow of practical joinder, but the claims of 

Petitioners are representative of the claims of all of this 

substantial class, who may not be entirely represented by the 

claims of the plaintiff, and the petitioners will fairly and 



k. 

adequately represent the interests of al l of these. 

VHBRgPORB, the petitioners pray that they may be permitted to intervene 

ss Plaintiffs in the within ease. 

AND, AS IN DOT* BQBND, MG&&k. 

Leonard J. Kerpelman, 
Attorney for Petitioners 
She North American Habitat preser­
vation society, and R. Boyle 
orabarek 

Tfflt NORTH AMERICAN mBXTAT FBlSiSSrAfZOi~ 
SOCIETY* by R. Doyle Orabarek, president 
Box 86« 
Adelphi, Maryland 20?8j 

STDoyle Orabarek, indlviduaUy 
Box: 86© 
Adelphi, Maryland 20783 

AFFIDAVIT 
OITf OF 
STATE OF KARILAND, to-*it» 

Before me, the subscriber, a notary public in and for the County and 
State aforesaid, personally appeared R. Doyle orabarek, both Individually, 
and as president of the North American Habitat preservation Society, this 
day of January, 1°?0, and made oath in due form of lav that the natters and 
facts set forth in the aforegoing petition are true to the best of his know­
ledge and belief, and that the said petition i s the Petition of himself Indi­
vidually, and of the said North American Habitat Preservation society* 

Notary public 

I HERdST CERTIFY THAT a copy of the aforegoing was mailed this day 
of January, 1970, to Thomas B. parkins, III, isq.» Mercantile Trust Building, 
Attorney for Maryland Marine properties, inc.) Francis B. Bureh, Esq., Attorney 
General of Maryland, 1201 One Charles Center, Baltimore} and Joseph H. Toung, 
Esq., 901 First National Bank HLdg., Baltimore, Attorney for James B. Cains, 
Inc. 



SLINOR H. KSBrBLKAH, 

Complainant 

MR7JH MAMDSL* Ot a l . , 

IN THE 

CJ3W3DIT CQUBT OF 

WPRflggTSR GOBMTX 

a c u i t y Mo. o«3tt 

i i i • i i • 

TO 

MM 

tbo aforegoing petit ion and Affidavit, i t i « th i s day of 

1970, by too Circuit Court for fcerceeter County, QMami, 

That tho Defendants show cause, on or before the day of 

1970, i f any they nay have, why the pet i t ion to Intervene of the North aneri-

can Habitat Preservation Society, and of R. Boyle Grabarck, Individually, 

should not be granted* 

pa0VIDa>, that a cony of the aforegoing petition and Affidavit, and of 

th i s Order to Show Cause, be served on the Defendants and each of then by 

nail ing a copy thereof to their counsel on or before the day of 

1970. 

• • m M i l , . • 

Judge 
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SLISOR H. KERPEI&AN, Bi MB 

Complainant ' CIRCUIT COURT FOR 

r . * VOHCBSTiSR COUNT* 

MARVIN MANDBL, e t a l . , * Equity So. 8?3U 

Defendants » 

i i i i i i i 

AHSMSR TO .MOTION RAISING 
PRELIMINARY OBJECTION 

TO THE tt0N0R43LiS, THS JVm& OF SAID COURT* 

Now coses Elinor H. gerpeliaan, by Leonard J . Karpelman, her s o l i c i t o r , 

and for answer to Motion Raising preliminary objection, sayst 

1. That questions raised by the Bi l l of Complaint a re , sub­

s t a n t i a l l y , two j 

A. The Board of public works of Maryland alleged to 
convey lands which i t had no al ienable t i t l e t o , 
to the other Defendants. 

B. The conveyance was for such a completely and t o t a l ­
ly inadequate consideration, that the Board of 
public Works could not have had & bona fide opinion 
that the consideration was adequate, and therefore 
fraud la inferred by the CoMplainant. 

2 . I t i s not seen how, in any sense A, by any s t re tch of any 

except the most f e r t i l e imagination question B could be so; 

however, i t i s denied, to be perfectly c lear and exp l i c i t , 

t ha t e i ther i s a • 'poli t ical question". 

VSSSSSrJTTwpSSSSm 
Attorney for Complainant 

KaiQflAMJXIM C£ AUTHORITY 

1. No author i ty can r ea l l y be ci ted for what i s quite p la in , clear and ex­
p l i c i t on the face of the Bi l l of Complaint, i t i s respectful ly suggested. 

2 . However, the "One Han-One Vote* case in the Maryland Court, in which an 
opinion was rendered, i t i s believed by Judge flames, i s ci ted on the 
subject of "po l i t i ca l question", i n which case the Court expounded a t 
some length on what i s and what I s not a p o l i t i c a l question, and found 
that the subject of One Man-One Vote i s not. a p o l i t i c a l question, and 
found also tha t the term "po l i t i ca l question" i s a semantic term more 
than i t i s a legal term, and i t i s respectful ly argued tha t i f i t i s not 
a "po l i t i ca l question*, then i t s t ra ins credul i ty to suggest tha t the 
Board of public works» authority to give away, or nearly give away, as 
caval ier ly as i t may wish, public lands, i s also not a p o l i t i c a l ques-
t ionj i t i s not believed, in a c tua l i t y , tha t the Defendant Caine seriously 
suggests tha t the ina l i enab i l i t y of the s t a t e ' s t i t l e i s a p o l i t i c a l 
question. 



3 . On the ina l i enab i l i t y of the s t a t e ' s t i t l e , Shively T . flowlby, 152 0. S. 
11 , (18?1), which wi l l be c i ted a t length in the P l a in t i f f *a br ief to be 
submitted before the pending hearing on demurrer. 

Leonard J . kerpeljaan 
Attorney for Complainant 

I HStMBT CSBTIFX tha t a copy of the aforegoing was sa i led t h i s 10th 

day of November, 196?, to Lee lb Bolte, £»q.. Main S t . , Berlin, Md,, 21811, 

Thomas Perkins, I I I , Esq., 11*00 Mercantile Trust Building, Francis B. Burcc, 

Esq., 1201 One Charles Center, and Joseph H. Young, 3sq., 901 F i r s t national 

Bank Building, Baltimore, Maryland. 

Leonard J . Kerpelman 

* * t t rvM m 

ife 
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0? 
flJNOH H. KiSRPKLKAN, 

P la in t i f f 

• 
v. 

HARVIH KANBEL, e t a l . , 

Defendants * 

t i i i i i i 

IN THS 

CIRCUIT COURT FOR 

tJORCJBTlSR COUNT! 

Equity 089& 

MOTION m R:<CIPIATUR 
TO Dmvm&L or 
MARHANB MARINB 

Now cornea Elinor H. Kerpelman, by Leonard J . Kerpelaan, her s o l i c i t o r , 

and prays t ha t the demurrer of the Defendant Maryland Marin© proper t ies , i n c . , 

heretofore f i l ed , be not received, for tha t i 

The said "Demurrer*1, and paragraph number 3 thereof, s t a t e s "p la in t i f f 

i s barred by laches"} the defense of "laches", i s a factual defense, and 

has no proper place in a demurrer j the p l a i n t i f f being confronted by a 

demurrer containing such material knows not how to meet the matter to be 

presented upon argument or br ie f ing , and i s unable therefore to reasonably 

prepare for the presentat ion of h i s defense to the demurrer. 

WHEREFORE* the p l a i n t i f f prays that the said demurrer be not received. 

Leonard J . Kerpeiman 
Attorney for Pla in t i f f 

M&tORANDUM OF AUTHORITIES 

Poe, Pleading and pract ice in Maryland. 

V/M ht - - - - Leonard J . Kerpelraan 
Attorney for P la in t i f f 

I HSRJHfr jCERTIFX tha t a copy of the aforegoing was mailed t h i s hth day 

of Novamuer* t$>©?, to Thomas P. Perkins, I I I , Esq., Mercantile Trust Bldg., 

Lee W. flolte, issq., 103 N. Main S t . , Berl in, Md., Francis B. Burch, 1201 one 

Charles Center, Joseph M. ioung, Esq., 901 F i r s t Nat a* Sank Bldg., Baltimore, 

Maryland. 

Leonard" J . kerpelman 



IN TH* CIRCUIT COURT FOR WORCSSTSR COUNTY, MARYLAND 

SUNOS H. KHKPSLMAN, 

Complainant 

vs. 

HON. MARVIN MAMD8L, 
Governor, et al. 

endants 

J 

i 

I 

i 

i 

; 

} 

In Equity. 

Cause No. 8934 

MOTION RAISIN PRELIMINARY OBJECTION 

i, Caine, Inc., one of the Defendants, by Sanford and 

olte, its Solicitors, moves this Court pursuant to Rule 323 (A) (1) 

of the Maryland Rules for an Order dismissing the ill of Complaint 

filed herein and as grounds tor this Motion alleges that this Court 

lacks jurisdiction over the sutject matter of said ill of Complaint, 

since it Involves a political question and not a justiciable question, 

SANFORD and OLIE 

y / 

Lee W. olte 
Main Street 
erlin, Maryland 21811 
641-0700; 0701 

REQUEST FOR HEARING 

James . Calne, Inc. requests a hearing. 

SANFORD and OLTE 

-V" "f 
Lee w. olte 



t Httft r C8STIFY that a copy of the aforegoing Motion a ad 

Request for - earing was t is 21st da/ of October, 1969, mailed to 

Francis . iron, Seq. Office of the Attorney General, One Charlos Canter, 

altiaore, Maryland 21201; to Leonard Kerpelaan, Ssquire, 900 Light 

Street, altiaoro, Maryland 21230; and to Inooaa Perkins, £squire., 

Vena lc, aetjer & Howard, 1400 Mercantile trust uildimj, aitinore, 

Maryland 21202. 

w. elte 

i 
.; 



ELINOR H. KERPELMAN, 

Complainant, 

j HONORABLE MARVIN MANDEL, 
i et al., constituting the Board 
of Public Works of Maryland, 
JAMES 3. CAIN- INC, ma 

CIRCUIT COURT 

FOR 

WORCESTER COUNTY 

No. 893^ Chancery 

MARYLAND MARINE PROPERTIES, INC., 

Defendants. 

DEMURRER OF DEFENDANT BOARD OF PUBLIC WORKS 

The Board of Public Works, a Defendant, by Francis B. 

Burch, Attorney General, Jon F. Oster, Ass'istant Attorney General, 

and Richard M. Pollitt, Special Attorney, its attorneys, demurs 

to the Bill of Complaint and to each and every paragraph thereof 

because: . 0 

1. The Bill does not state a cause of action. 

2. The Bill does not allege facts amounting to a cause 

I of action. 
1 I 
j 3. The Bill does not allege facts sufficient to support 

I the relief prayed, 
li 
j| 4. Article 78A, Section 15 of the Annotated Code pf 

|; Maryland (I965 Replacement Volume) provides: 

"Any real or personal property of the State of 
Maryland or of any board, commission, department, 
or agency thereof, and any legal or equitable 
rights, interests, privileges or easements in, 
to, or over the same, may be sold, leased, trans­
ferred, exchanged, granted or otherwise disposed 
of to any person, firm, corporation, or to the 
United States, or any agency thereof, or to any 
board, commission, department or other agency of 
the State of Maryland for a consideration adecuate 
in the opinion_ of the_3oard oT"Tup"̂ !̂Ijgrks", or to 
a^y^county" or municipality^h"^h^~^?a^e°=isubject to 
such conditions as the 3oard of Public Works may 
impose. If said real or personal property of the 
State of Maryland, disposed of hereunder, or any 
legal or equitable rights, interests, privileges 

\ 



or easements in, to, or over the same is under 
the jurisdiction or control of any board, com­
mission, department or other agency of the State, 
the deed, lease or other evidence of conveyance 
of any such property or right or interest therein, 
disposed of hereunder, shall be executed on behalf 
of such board, commission, department or agency of 
the State, by the highest official thereof, and 
by the Board of Public Works, and if any of said 
real or personal property or any legal or equitable 
rights, interests, privileges or easements in, to, 
or over the same, disposed of hereunder, is not 
under the jurisdiction or control of any particular 
board, commission, department or other agency of the 
State, the deed, lease or other evidence of con­
veyance of saia property or interest therein shall 
be executed by the Board of Public Works only; 
provided, however, that whenever any State depart­
ment, agency or commission leases State-owned 
property under its jurisdiction and control to any 
State employee, agent, servant or other individual 
in State service for purposes of permitting such 
person to maintain a residence therein, such lease 
shall be executed by the department, agency or 
commission having such control or jurisdiction 
over such property, and, additionally, shall be 
approved by the budget Director, which approval 
shall be a condition precedent to the validity of ? 
,the lease. All such conveyances shall be made in 
the name of the State of Maryland acting through j 
the executing authority or authorities herein pro­
vided for. As used herein, the term 'real or per­
sonal property or any legal or equitable rights, 
interests, privileges or easements in, to, or over 
the same' shall include the inland waters of the 
State and land under said waters, as well as the 
land underneath the Atlantic Ocean for a distance 
of three miles from the low watermark of the coast 
of the State of Maryland bordering on said:ocean, ; 
and the waters above said land. If the consideration 
received for the disposition of any .real or personal 
property or interest therein is other~~real or per­
sonal property, such property so received shall be 
held and accounted for in the same manner as other 
property within the jurisdiction and control of the \ 
board, commission, department or other agency of 
the State receiving such property. If the consid­
eration received for any such disposition is cash, 
in whole or in part, the proceeds shall be accounted 
for and remitted to the State Treasurer; except that 
any consideration received in cash for the disposition 
of an asset of a substantial permanent nature, com­
monly called a capital asset, shall bia applied solely 
to the State Annuity Bond Fund Account for the payment 
of the principal and interest of the bonded indebted­
ness of the State and if such capital asset shall have 
been originally purchased with any special funds, the 
proceeds thereof shall revert to such fund only. 

-2-
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Said statute imposes no limitation upon the power of the Board 

oS Public Works to dispose of the property which is the subject 

of this suit, and the Board was authorized as a matter of law to 

dispose of the property complained about. 

5. There is no allegation that the alleged alienation 

of State property was not "for a consideration adequate in the 

opinion of the Board of Public Works" as provided in the statute. 

6. There is no allegation that the procedure of the 

Board of Public Works in connection with its disposition of the 

subject property was improper, defective or in any manner contrary 

to lav;. 

7. The exercise of discretion of an administrative 

agency, if it acts within the scope of its authority, is not 

subject to review by a court of equity unless its power is fraud­

ulently or corruptly exercised. Hanna v. Bd. of Ed. of Wicomid.o -

Co., 200 Md. 49. " - ^~~~ \ 

8. And for other reasons to be shown at the hearing of 

this Demurrer.'; . 

" Francis' B.' Burch 
Attorney General 

^ ^ 
J.on y. Oster 
Assistant Attorney General 

RicharaM. Pollitt 
Special Attorney 

1200 One Charles Center 
Baltimore, Maryland 21201 
539-^833 
Attorneys for Defendant 
Board of Public Works 

\ 
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I K2RE3Y CERTIFY that on this *2D day of October, I969, 

a copy of the foregoing Demurrer was mailed, postage prepaid, to 

Leonard J. Kerpelman/ Esq., Attorjie_y_f_02̂ -eoiSTp"lainant, 300 

Equitable Building, Baltimore, Maryland 21202, to Thomas P. 

Perkins III, 2sq., Attorney for Defendant Maryland Marine 

Properties, Inc., 1400 Mercantile Trust Building, Baltimore, 

Maryland 21202, and to Defendant James B. Caine, Inc., c/o James 

3. Caine, Resident Agent, 53rd Street and Ocean Highway, Ocean 

City, Maryland 21842. 

lion ?. Oster 
Assistant Attorney General 

\ 
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S e c o n d S u b p o e n a 

8 9 3 4 
No. • CHANCERY DOCKET 

S T A T E O F M A R Y L A N D , Worcester County, To-Wit: 

The State of Maryland to 

Hon. Marvin Mandel, Governor, Louis L. Goldstein, 
Comptroller of the Treasury, and John Leutkemeyer, 
Treasurer? constituting the Board of Public Works of 
Maryland, State Office Building, 301 W. Preston Street, 
Baltimore, Maryland 

(Serve one copy on the Governor at the above 
address) 

GREETING: 
We command and enjoin you that you do within the time limited by law, beginning on the first 

Monday of . . .PX®1??.^ next and ending fifteen days thereafter cause your answer or other 

defense to be filed to the complaint of 

E l i n o r H. K e r p e l m a n , 2 4 0 3 W. R o g e r s A v e n u e , 
B a l t i m o r e , Bdary land 2 1 2 0 9 

against you exhibited in the Circuit Court for Worcester County. Hereof fail not, as you will answer 

the contrary at your peril. 

WITNESS, the Honorable E. McMaster Duer, Chief Judge of the First Judicial Circuit of 

Maryland, the . . . . . 9 « \ . . . d a y of ° ? . t o b e . r , 19 . *?.' 

Issued the . ? « * day of 0 ? . t o b . e r 19 6 9 « 

TO THE DEFENDANT (S): 

You are required to file your answer or other defense in the Clerk's Office within fifteen days 

after the return day named in the above subpoena. Personal attendance in Court on the day named 

is not necessary, but unless you answer or make other defense within the time named, Complain­

ant (s) may obtain a decree pro confesso against yau which upon proper proof may be converted to 

a final decree for the relief demanded. 

Solicitor for Complainant (s) 
Leonard J. Kerpelman, Esquire 

J S i a m e S -00- -Ec tu i t ab le - -Bt r i ld - ing • 
.MV n o„ B a l t i m o r e 2 , M a r y l a n d / /-// / • ' , . , ' . • 
Address • __ /--w/^/i///--uj^^ 

Clerk 

SHERIFF'S RETURN 

• • ' • • •£ , I Acs. / ^ n ^ y ^ ezs* /^%A^c4L^ 



BL2M0B H. KSBF&IMAB 
2ii03 ¥ . Begors Aram* 
Baltimore, Maryland 81209, 

Complainant, 

HOK. MAByTH MAMD1SL, Governor. 
LOUia L. 0ULDST5IM, Comptroller o f the Treasury, and 
JOIOf LKTOailTBB, Treasurer; 
TI^SS1* **• 80Ai8) < * FUatIC « • » » MABTLABD, 3t«te of flee Bolldiag, 
301 v. Preston s t m t , 
M U m t i 1, Maryland. 
(Serve em copy ©a the Oovernor at Above address, 
and CM on Francis B. lurch, Seq., 
Attorns? General of Maryland, 
One Gharlec Cantor, 
Baltimore 2, Maryland). 

Jmm B. CAUB, IMC.f a'llsryland corporation 
(Bonr* on, asms B. Caine, Bosidont Agent, 
53rd & ooosn Highway, 
Ooosn City, Wsroostor 0©., Maryland), and 

MAJKOAMD BA8HU FBCMBTUS, BIC, 
a Maryland corporation 
(Serve on, Raymond B. Costos, 
Atlantic Hstol Building, 
Oooon City, Wsroostor OB., Msryland). 

a 

a 

a 

ciacuiT coimf 

m COOMTX 

amity Bo, 
a « a a « 

BILL OF CCftfLAlBT FOB 
A MABDAT0BX JIUUBCTIOB, 

AHD FOB xaaLABAXORi 
&BUa¥ _ _ 

TO M H KS0BABL2, TH8 JWMS OF SAID OOBBTi 

Bow ooms minor g, larpelman, your Complainant, by Loonard J. Kerpelman, 

nor Solicitor, sad ssyst 

1• Inst she is a taxpayer of ths State of Maryland, and a resident 

thereof, in Baltimore dtyi this suit is brought in her own 

behalf, and on behalf of sll others similarly situated, 

2. The Defendent Board of Public Works of Maryland, hereinafter 

eometimes referred to as "Board of iublic yerks" or "Board", 

is charged by law, in Article 78A, section IS ef the Annotated 

Oodo of Maryland, with the authority to dispose of whatever 

alienable interest the State of Marylend nay have in lands by 

sole or otherwise providing the interest is alienable, and 

the sale is for "a consideration adequate in the opinion of 

the Board of Publio works,.."j by Article 6 of the Declaration 

of Bights of the Maryland Constitution, the Defendant Board 

Members, individually are "Trustee* of the Publio*, in sll 



2. 

that they do, and must reasonably exercise thia fiduciary 

charge, particularly aa to their stewardship of property; 

by virtue of tha Maryland Constitution and Deelaratieu af 

Blghta, and by virtue of the Fifth and Fourteenth Amendments 

to the Constitution of the Waited states, property of tha 

Plaintiff and tha class she represents may net be taken ex­

cept by Dae Process of Law, S*id lands lie in Worcester 

County. 

3. Za 1966* contrary to said Article 6 Trusteeship, and contrary 

to the Fifth and Fourteenth Amendments of the federal Consti­

tution,, and to Due process provisions of the Maryland Consti­

tution, the Defendant Board of public works, then coaposed in 

part of different aenbership but being the saae constitutional 

and statutory Board as the present Defendant Board, purported 

to cottTey 190 acres of subaerged tidal lands which were then 

the property of the people of the state of Haryland, and in­

alienable, unto the Defendant Janes B. Calae, Ine.j and unto 

the Defendant Maryland Marine properties, Inc., 1?7 acres; 

or did so by aeane purported conveyances under the alleged or 

contended authority of Article 73a* Bee. 16, though in fact 

said Article 7©A» Bee. 16 gave the Defendant Board no authority 

to alienate these laada, and such purported alienation consti­

tuted a violation by the Defendants of Article 6 of the Mary­

land Declaration of Rights} and constituted, also, a taking of 

the property of the jOalatiff and all others similarly situated, 

other than by Dae process of Law. 

4. The said lsads rmtmmA to in paragraph 3 hereof, lay in 

Worcester County and were narshlands and wetlands, which is 

to say, sabaerged and partially subaerged laada, marahea, 

and shallewe, peculiarly adapted to the production of certain 

important forms of marine life, and constituting an important 

link in the food chain of many economically valuable wild 

species of fish, animal and bird life, which abound in Mary­

land, and upon hor waters, and which are owned in common, and 

used by all of the members of the class en whose behalf thia 
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•ait 1* brought! a* • consequence of said purport** sals, 

the plaintiff and all others similarly situated will 

suffer groat oooaomic loaa, duo to tho decline whtoh tho 

purported sale, and osneequent filling, will eauac, as 

vill bo ahown by experts at trial, to tho fin and shellfish 

industry of Maryland, ami to tho vacation and recreation 

jjjdustry, which economic doclino will cause loaa of tax 

revenue, whloh will in turn oauao aa increase in taxes 

aaaoaaod and collected of tho plaintiffj and oho and tho 

class will alao bo dopriTad of tho ooonoxio value and 

benefit she and they would psreenelly doriTO from reoree-

tienal, comnercial, and navigational uae of aaid land*, 

aha and they otherwise would hare. 

£• Tho ecological con#e<pence8 of the purported eale of sub-

nergod lands, and tho direct consequent effect upon tho 

natural reaoureoa of tho state of Maryland, land* and re­

source* which arc owned by tho Oonplainant and all ethera 

similarly aituatad, and which are hold inalienably in truat 

for her and the daaa which aha repreaonta in tho within 

suit by the State of Maryland, la of extremely great Magni­

tude, particularly aa a reoult of the feet that allowance 

and Court approval of tho aelea questioned heroin, will 

indubitably mean allowance and Court approval of future 

•ale* of ainilar land* in tho ease category, and will 

without ouoation fatally aeal the future of, and nark for 

destruction all future coastal bay "wetlands", submerged 

ainilar nature, all of which are in law Inalienable, but 

the "sale* and consequent filling in of whloh will never­

theless not be stopped other than by Court Intercession. 

6. Said lands which wore conveyed are intended to be, and are 

being, filled in and built up by thoao to whom thoy wore 

conveyed, and their character as wetlands *»¥* marshlands is 

being completely obliterated, with tho consequent destruc­

tion of support to said fish and animal species aforesaid 



referred to la paragraph S, 8 i U x b u t increase consequent 

on said filling and development of Mid lauds, will fan to 

counterbalance tho cumulative eeoncmio loas to the state, and 

to too tax treasury of too atato by a factor of from 100,000 

to 1,000,000, as will bo ahown by experta at the trial hereof* 

Theae loaaoa will have to bo made up by Incroaaod tax payments 

In aubetantial amount, by the plaintiff taxpayer and all 

others similarly eitaated. natural resources folly la not free. 

7. 13M laada aforesaid which were sold to Maryland Marino troper-

tlss. Inc., vara aold by an axobango for other marshlands and 

wetl&ads, which ara cumulatively only ©as-half aa productive 

which vara coBTayad to the aaid Maryland Marina properties, Inc.; 

tboao aold to too Defendant jamas £. Caino, Inc., wore aold for 

a oompletely and totally inadequate money consideration, uanoly 

one hundred dollars per aer*. Said laada which wore sold to 

Maryland Marina Properties, inc., ware exchanged for wetlands 

and sarablands as aforeaaid worth only $M,000 while the lands 

conveyed to it were worth two hundred tines as much In fair 

aarket Monetary value; the lands eonreyed to Janes B. Cains, 

Inc., were worth approximately five hundred tines as sueh in 

fair market monetary value aa the Monetary consideration re­

ceived by the Defendant Beard of public works. The eeonomio 

value of the eeolegle deatruetion caused is very great, as 

will be shown by experts at trial. ?ho Board of public works 

was without authority under Article 78A, Saction 1£ to dispose 

of said lands for aueh oonpletely inadequate eonaideration. 

Plaintiff draws an inf eronoo of fraud or mistake, and ss 

alleges. 

8. The Oanplainant and all others similarly situated will be 

conveyances to the defendants, Maryland Marine propertiea. 

Inc., and James B. Caino, Dae, in that valuable property, 

which la ecologically irreplaoeablo, owned by then or hold la 

trust for them by the Defendant Board of public works, has 
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been disposed of, sad dosed off to the wild natural resource 

cycle of which it was * moat essential, irreplaceable part, 

and the Complainant and all others similarly situated are 

deprived of the use and benefit ef said lands and waters, 

which they otherwise would havej and this is in return for a 

totally inadequate contribution by the new purported "owners'* 

of the said lands into the state treasury by way of real es­

tate taxes paid and to be paid, the value of which taxes will 

never compensate for the deprivation of said lands and the 

irreparable damage and injury which will be caused to the 

natural products and natural resources of the state of Maryland 

by the ecological disruption caused by the filling and loss of said 

wetlands, mar&blanda and shallows! which disruption nay reasonably 

be expected to cause or substantially contribute to natural 

resource and wildlife losses of nany millions of dollars aeasureu 

in financial ter«*s alone. 

10. the Defendant corporations are proceeding with great speed to 

question. 

11. The Complainant has no adequate remedy at law* 

mtamm, the Complainant praysi 

(a) That this ease be advanced oa the Court Docket for immediate 

trial, and hearing on any motions which may be filed, 

(to) that a Mandatory Injunction may issue, requiring the Defen­

dants, Maryland Marine properties, Jne. and James a. Galne, 

inc., to roooavoy to the State of Maryland these lands in Wor­

cester County which are the subject of the within suit* 

(e) Chat the Court declare the Deeds of Conveyance or mesne 

Deeds o£ Conveyance made by the Board of public works of Mary­

land of lands in Worceeter County. Maryland, unto Maryland 

Marine properties, inc. and James B. Cains, Ine„ which coa-

wyanoee were made in »o©8, of 1«7 acres sad 190 acres, res­

pectively, mere or less, to be anil, void, sad of no effect, 

and that title remains in the People of Maryland* 



(d) That tha CnwpUlnant may hava auoh athar and furthar 

raliaf M tfca ttatura af har M M nay raquira. 

AMD, A3 IN BWOr 

j . z®?mu&— 
At'toxnay far QDKjtlainaat 
500 Squitabla Building 
flail tlmara 2t naxylanl 
3K 7-8700 

WTfB&SSSW 



& H Q & M. umwMM 
2l*03 v.. Sogers Avenue 
SaUlnore, Maryland 2120?, 

v . 

IBB* Ke&rXM M&®a, Qevwraer, 
Um$ L. mL&Stm* Ow^t re l l e r o£ the t reasury , and 
JOHH LKPttSUBtt, treasurer,-
cons t l tu t iag the S04® 0T HUfcXC WO îs OF &y«ljy©, 

,M*a3 J . C*XM£, MO., a narylaa^ corporation, 
and 
A*&tL*M£ HaMIKX ?MSf>ligfXI§f IMG., 
a Maryland corporation. 

in ma 

or 

M N B m couwf 

equity i»o. 

Mew comas the p l a i n t i f f and pursuant to the Maryland j-iules submits the 

following Interrogator ies to be answered l | day* a f t e r f i l i ng of your 

pensive pleading to the M i l of Gouplaiat. 

1. *»hen were the land* i n question conveyed? 

2. At what meeting (date?) was conveyance decided upon for 

3 . «as notice of the meeting* gives to the public io advance? 

k» wee the agenda of the meeting* published t o the public in 

5 . Ma* the action of the 

reported i n the 

copies? 

ieard waen the conveyance* were made, 

of the Board? HOTS? where are 

J. 

above with 

TRUE COPy, TEST; 

and G c ^ p l a i n t ^ i^efenaaat* handm, 

Leonard J . jterpelman 
^ ^attorney for Camp 

• 



ELINOR H. KERPELMAN, 

Plaintiff 

vs 

HON. MARVIN MANDEL, 
Governor, et al, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

WORCESTER COUNTY 

Chancery No. 893^ 

DEMURRER OP DEFENDANT 
MARYLAND MARINE PROPERTIES, INC 

Defendant, Maryland Marine Properties, Inc., by 

its attorneys, Raymond D. Coates, Thomas P. Perkins III and 

Robert A. Shelton, demurs to the Bill of Complaint filed by 

Plaintiff, Elinor H. Kerpelman, herein and to each and every 

paragraph thereof and as grounds for said Demurrer states as 

follows: 

1. Plaintiff has totally failed to allege any facts 

which would be sufficient to constitute a cause of action or 

entitle her to the relief as prayed in the Bill of Complaint. 

2. Plaintiff has totally failed to allege sufficient 

facts to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

4. Such other and further grounds as will be set 

forth at the hearing on this Demurrer. 

WHEREFORE, Defendant, Maryland .Marine Properties, Inc., 

prays that this Honorable Court sustain its Demurrer without 

leave to amend, that the* Bill of Complaint be dismissed as 



against Defendant, Maryland Marine Properties, Inc. and that 

Defendant be awarded its cost of this suit. 

Raymond D. Coates 
k Broad Street 
Berlin, Maryland 21811 
611-1515 

"/• r\ 

A ̂  V V ' J • 
.\\ 

Thomas P. Perkins III 

_#- a. Robert A. She It on 

1̂ 00 Mercantile Trust Building 
Baltimore, Maryland 21202 
752-6780 

CERTIFICATE OP SERVICE 

I HEREBY CERTIFY that the foregoing Demurrer and 

Memorandum of Law were mailed by me, postage prepaid, on this 

5U£ji' day of October, 1969 to Leonard J. Kerpelman,-Esquire, 

500 Equitable Building, Baltimore, Maryland 21202, Attorney for 

Plaintiff Elinor H. Kerpelman; to Lee W. Bolte, Esquire, 103 N. 

Main Street, Berlin, Maryland 21811, Attorney for Defendant 

James B. Caine, Inc.; and toFrsd Oken, Esquire, Office of 

Attorney General, 1200 One Charles Center, Baltimore, Maryland 

21201. 

A, > \ 

Thomas P. Perkins III 
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ELINOR H. KERPELMAN, 

Plaintiff 

vs. 

HON. MARVIN MANDEL, 
Governor, et al, 

Defendants 

IN THE 

CIRCUIT COURT 

FOR 

WORCESTER COUNTY 

Chancery No. 893^ 

* * * * * * * * 

MEMORANDUM OP LAW OF DEFENDANT 
MARYLAND MARINE PROPERTIES, INC. 

IN SUPPORT OF DEMURRER 

On June 25, 1969» Elinor H. Kerpelman, the Plaintiff 

in this case, filed a. suit against the Defendants named herein 

in Circuit Court No. 2 of Baltimore City (Case No. 4268A), 

alleging the same facts and requesting the identical relief 

prayed in this suit. Demurrers were filed by Defendant, 

Maryland Marine Properties, Inc., and by the Board of Public 

Works and a Motion Raising Preliminary Objection was filed by 

Defendant, James B. Caine, Inc. The Demurrers and the Motion 

came on for hearing before Judge James A. Perrott on September 

16, 1969. Judge Perrott ruled from the bench, sustaining the 

Demurrers and granting the Motion on the ground that the 

allegations in the Bill of Complaint were insufficient. The 

Plaintiff was given leave to amend, but did not choose to do 

so. Instead, Plaintiff has seen fit to abandon the suit in 

Baltimore and to bring the same action all over again in 

Worcester County. 

This Memorandum is filed on behalf of Maryland Marine 

Properties, Inc. It will, therefore, consider primarily the 

allegations of fact (such as they are) affecting this Defendant, 

and not the allegations affecting Defendant James B. Caine, Inc. 

with whom Maryland Marine Properties, Inc. has no connection. 
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This Honorable Court presently has pending before it 

the important case of Larmar Corporation v. Cropper, et al 

(Chancery No. 8935). The Larmar case concerns the rights and 

privileges under existing statutory law of the owners of riparian 

land to fill and make other improvements in front of their land 

without approvals from the Board of Public Works, the Worcester 

County Shoreline Commission or from any other regulatory agency. 

The issues in the Larmar case are not present here. 

Although Maryland Marine Properties, Inc. possesses the same 

riparian rights as Larmar, it voluntarily sought and obtained 

all necessary approvals and permits for bulkheading and filling 

from, the U. S. Corps, of Engineers, the Board of Public Works 

of Maryland, the Maryland Department of Water Resources and the 

Worcester County Shoreline Commission. The issuance of such 

permits is not challenged here. 

As set forth in the Bill of Complaint, Maryland Marine 

Properties, Inc. also obtained, by purchase, a conveyance from 

the State of Maryland of the title of the State to 197 acres of 

submerged land lying between the high-water line along its 

riparian shore and the bulkhead line adjacent to the shore. 

This conveyance is the only state action which is attacked in 

this case; the Plaintiff demanding that a mandatory injunction 

be issued to enforce a reconveyance of the State's interest 

in such property. Plaintiff contends in paragraph 7 of the Bill 

of Complaint, as she did in the Baltimore suit, that the Board 

of Public Works acted fraudulently in making this conveyance. 

This is the essence of her suit. 

The Demurrer of Defendant, Maryland Marine Properties, 

Inc. is based upon three separate and distinct grounds, each 

of which constitutes complete grounds for the granting of the 

Demurrer. First, Plaintiff has failed to allege any facts 
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which constitute a cause of action or which would - entitle her. 

to any relief in a court of equity. Second, under the well 

established law of Maryland, Plaintiff has totally failed to 

allege sufficient facts to support her standing to sue in 

this case. Third, Plaintiff is clearly barred by laches in 

failing to bring this suit until a year after the Board of 

Public Works, in public session, entered into the agreements 

which Plaintiff now so belately challenges. 

I. Plaintiff has failed to allege sufficient 
facts to constitute a cause of action. 

In this case, Plaintiff seeks the extreme equitable 

remedy of a mandatory injunction to force the reconveyance of 

property which Plaintiff alleges was originally conveyed in 

accordance with agreements made with the Board of Public VJorks 

in 1968. Although this Honorable Court has the power to grant 

such relief (Maryland Rule BB 70a.), it is a well established 

principle of equity that this power will only be exercised with 

the greatest caution. 

In Paragraph 3 of the Bill of Complaint, Plaintiff 

alleges that in 1968 the Board of Public Works entered into 

the two agreements to transfer the interest of the State in 190 

acres of submerged land to the Defendant, Caine, and 197 acres 

of submerged land to Defendant, Maryland Marine Properties, Inc. 

Plaintiff concedes that these conveyances were made in accord­

ance with the statutory authority granted by the Legislature 

to the Board of Public Works pursuant to the provisions of 

Section 15 of Article 78A of the Annotated Code of Maryland 

(1965 Replacement Volume). This statute is both broad and 

specific with regard to the grant of power to the Board and 

provides in material part as follows: 
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"Any real or personal property of the State 
of Maryland or of any board, commission, 
department or agency thereof, and any legal 

. o r equitable rights, interest, privileges 
or easements in, to, or over the same, may 
be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any per­
son, firm, corporation, or to the United 
States, or any agency thereof, or to any 
board, commission, department or other 
agency of the State of Maryland for a consider­
ation adequate in the opinion of the Board of 
Public Works .... herein, the term 'real or 
personal property or any legal or equitable 
rights, interests, privileges or easements 
in, to, or over the same' shall include the 
inland waters of the State and land under 
said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three 
miles from the low watermark of the coast of 
the State of Maryland bordering on said ocean, 
and the waters above said land " 

The foregoing statute gives the Board complete 

authority to convey any real or personal property of the State 

of Maryland to any person "for a consideration adequate in the 

opinion of the Board of Public Works". There is no question 

here that the provisions of the statute were followed. Plaintiff's 

sole complaint is that the consideration paid was inadequate. 

It is well settled that judicial review of discretion­

ary actions of State agencies, particularly one as prestigious 

as the Board of Public Works, is extremely limited. This is 

particularly true where the Legislature has granted broad 

authority such as set forth in Section 15 of Article 78A with­

out establishing any procedures for administrative or judicial 

review. In such circumstances, a court cannot sit as a review­

ing body to "second-guess" the judgment of the Board of Public 

Works in exercising its statutory powers, particularly in a 

matter such as the adequacy of consideration. The law is 

clear that in order to challenge in court such discretionary 

actions of the Board, Plaintiff must allege facts to establish 

fraud, corruption, or such breach of trust by the members of 

the Board as to be equivalent to fraud. 
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In Coddington v. Kelbig, 195 Md. 330, 337 (1950), 

the Court of Appeals stated the law to be as follows: 

"The law is firmly established that 
a court of equity, on the suit of a tax­
payer, will restrain a municipal corpora­
tion or an administrative agency from 
entering into or performing an unlawful 
or ultra vires contract, when such action 
may injuriously affect the taxpayer's 
rights and property. But where the action 
of a municipal corporation or administrative 
agency is within the scope of its authority, 
and does not affect the vested rights of 
liberty or property, the court will not 
review its exercise of discretion, unless 
such exercise is fraudulent or corrupt or 
such abuse of discretion as to amount to 
a breach of trust." (emphasis supplied) 

Similar statements are found in Hanna v. Board of Education, 

200 Md. 49 (1950) and Terminal Construction Corp. v. Board of 

Public Works (Cir. Ct. of Baltimore City, Daily Record, July 29, 

1957). In an excellent law review article on the subject, Judge 

Oppenheimer set forth the applicable standards as follows: 

"Where the determination of the adminis­
trative tribunal is essentially legislative in 
character or where it does not directly affect 
vested rights of liberty or property, the Court 
will not review the exercise of discretion, un­
less it can clearly be shown that the power of 
the tribunal was corruptly or fraudulently used. 
The Court will intervene if there is no evidence 
to support the action of the administrative agency, 
and will require the agency to exercise its dis­
cretion if action is required by statute. But 
the Court will not interfere with or control the 
method of the exercise of discretion or the per­
formance of any duty requiring the exercise of 
judgment, nor will it correct errors of discretion 
which have honestly been made in the discharge of 
such duty within the limits of the prescribed 
standard." Oppenheimer, Administrative Law in 
Maryland, 2 Md. L. Rev. lB~5T~209 (193^1. [emphasis 
supplied] 

Plaintiff puts extreme emphasis on Article 6 of the 

Maryland Declaration of Rights. Article 6 is a general 

provision applicable to public servants stating that "all 

persons invested with the Legislative or Executive pov/ers of 
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Government are the Trustees of the Public, and as such account­

able for their conduct." This statement is such an integral 

part of the common law that it hardly needs to be stated. 

All public servants must act with integrity and in good faith, 

which is exactly what the cases cited above hold. Article 6 

cannot be read, however, by any stretch of the imagination, as 

creating the right of judicial review of discretionary acts of 

the Legislative or Executive branches of Government absent a 

showing of fraud. 

The Bill of Complaint is totally devoid of any factual 

allegations with regard to fraud. Plaintiff herself admits this 

in Paragraph 7 by stating at the conclusion thereof that she 

merely "draws an inference "of fraud." The only fact alleged 

in the Bill of Complaint with regard to Maryland Marine Proper­

ties, Inc. is that the State's interest in the 197 acres of 

wetlands acquired were exchanged for wetlands and marsh lands 

which Plaintiff alleges were worth $41,000. The balance of the 

Complaint consists of pure speculation and wild charges, 

apparently intended primarily for the sake of publicity and 

not for the serious consideration of this Honorable Court. The 

only facts alleged indicate that a substantial consideration 

was received by the State in connection with the exchange 

with Maryland Marine Properties, Inc. and admittedly one which 

was deemed "adequate in the opinion of the Board of Public 

Works" which is the only requirement set forth in the statute. 

Fraud is a most serious charge and becomes all the 

more so when made against public officials of the standing of 

the Governor, the Comptroller and the Treasurer of the State 

of Maryland. Such officials and the persons with whom they 
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contract in good faith should not and cannot be required to 

answer to such charges without allegations of fact of the 

most convincing nature. They certainly cannot be held to 

"answer to the totally frivolous and unsubstantiated charges 

made in the Bill of Complaint in the instant case. Therefore, 

the Court should sustain Defendant's Demurrer inasmuch as the 

Plaintiff has totally failed to allege facts which would con­

stitute a cause of action upon which any relief can be granted 

in a court of equity. 

One additional point should be mentioned. Plaintiff's 

chief contention is the charge that the Board of Public Works 

acted fraudulently in making the conveyances challenged in this 

case. Although the Bill of Complaint is often confusing and 

difficult to follow, Plaintiff also appears to be making the 

totally inconsistent argument that the Board of Public Works 

lacked the authority to make the conveyances in the first 

place. This point can be readily disposed of. The Board of 

Public Works, under Section 15 of Article 78A, has full author­

ity to sell or otherwise dispose of any real or personal property 

of the State of Maryland. The statute specifically defines 

such property interests to include "the inland waters of the 

State and land under said waters." There is no question in 

this case that this is the property interest of the State which 

the Board conveyed to Maryland Marine Properties, Inc. 

In the most recent case on the subject, Causey v. 

Gray, 250 Md. 380, 387 (1968), Judge Barnes clearly stated that 

it is "well established that the title to land under navigable 

water is in the State of Maryland, subject to the paramount 

right of the United States to protect navigation in the navigable 

waters." Again, this is the title of the State which was conveyed-
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in this case. In 50 Op. A.G. 452, 4 51 (±965) it is stated 

that "title to all navigable waters and the soil below the 

high-water mark of those waters is vested in the State as 

successor to the lords proprietary who had received it by grant 

from the Crown." Plaintiff relied heavily on this opinion in 

the Baltimore case. 

The law is clear that the State does hold title to 

submerged land, subject, of course, to the rights of the owner• 

of the riparian shores. Section 15 of Article 78A gives the 

Board of Public Works full authority to convey such title to 

the riparian owner, which is exactly what the Board did, and 

properly so, in this case. 

II. Plaintiff lacks standing to sue. 

As indicated above, the Bill of Complaint is totally 

without merit. Independent of this consideration, it is also 

clear that Plaintiff lacks standing to sue in this case. 

Elinor H. Kerpeiman, Plaintiff, in paragraph 1 of 

her Bill of Complaint, bases her standing to sue solely upon • 

the allegation that she is a "taxpayer of the State of Maryland 

This is her only interest in the case. 

The limitations upon the right of a Maryland taxpayer 

to sue to set aside both legislative and administrative govern­

mental actions have been very clearly enunciated in numerous 

decisions of the Court of Appeals. In the very first case on 

the subject, the Court made it clear that an individual cannot 

seek injunctive relief, such as is demanded here, unless the 

.Plaintiff has suffered some special damage. Taxpayers, in such 

suits, must allege an "increase of the burden of taxation upon 

their property". Baltimore vs. Gill, 31 Md. 375, 39^ (1869). 
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This rule has since been applied in many other cases. See,-

e.g., McKaig vs. City of Cumberland, 208 Md. 95,102 (1954); 

Baltimore vs. Keyser, 72 Md. 106, 108 (1890). 

The Court of Appeals recently had occasion to re­

state the applicable rule in the leading case of Murray, et al 

vs. Comptroller, 24l Md. 383, 391 (1965). The issue in the 

Murray case concerned the constitutionality of a statute 

creating tax exemptions. Judge Oppenheimer made it clear in 

his opinion that in order to challenge such a statute or an 

administrative action such as is questioned here, the Plaintiff . 

must allege facts to establish an increase in his taxes result­

ing therefrom. As Judge Oppenheimer observed: 

"If the taxpayers^ cannot show a pecuniary 
loss or that the statute results in increased 
taxes to them, they have no standing to 
challenge it." (241, Md. at 391) 

In the Murray case, Judge Oppenheimer carefully re­

viewed the facts and found that the Plaintiff did have standing 

inasmuch as it was clear that if church-owned property were 

placed on the tax rolls, property taxes for individual property 

owners, such as the Plaintiff in the Murray case, would definitely 

be reduced. 

Not only does the Plaintiff in this case totally fail 

to allege any such facts, but the only facts alleged are directly 

to the contrary. In paragraph 6, Plaintiff admits that the con­

veyances in question will actually increase the state tax base 

by putting additional property on the tax rolls. Such an ad­

mission is decisive on the question of standing. 

Even though Plaintiff concedes that the transactions 

in question will actually increase State tax collections, 

Plaintiff engages in far-fetched speculations, totally unsupported 
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by factual allegations, in a futile attempt to establish 

standing as a taxpayer. In Paragraph 4, Plaintiff envisions 

that the conveyance of the relatively small acreage of wet­

lands challenged in this case will somehow produce disastrous 

consequences to the marine ecology of the State of Maryland. 

These dire predictions are also alleged somehow to apply to 

the State's vacation and recreation industry. These specula­

tions are not supported by any allegations of facts. In Para­

graph 5, Plaintiff engages in an even wilder prediction. She 

states that if the Court fails to act in this case, it "will 

indubitably mean allowance and Court approval of future sales 

of similar lands in the same category." In Paragraph 6, 

Plaintiff states the further unsupported conclusion that the 

conveyances in question will produce an economic loss to the 

State "by a factor of from 100,000 to 1,000,000." Again there 

is no allegation of fact. Instead, there is only the gratuitous 

statement that these dire consequences "will be shown by experts 

at the trial," without any allegation as to the content of such 

supposed testimony. 

The only fact alleged by the Plaintiff is her con­

cession that this case concerns only 190 acres of submerged 

land conveyed to Defendant Caine and 197 acres of submerged 

land conveyed to Defendant Maryland Marine Properties, Inc. 

With regard to the latter transaction, it is interesting 

to note that Plaintiff admits that Maryland Marine Properties, 

Inc. conveyed marsh lands to the State in exchange for marsh­

lands which the Company acquired, thereby actually increasing 

rather than reducing the amount of such property in state 

ownership. Nevertheless, the critical point here, with regard 

to the Plaintiffs allegations, is that Plaintiff admits that 
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only an insignificant amount of the wetlands in the State of 

Maryland is involved in this case. ' We are concerned here with 

a total of less than iJOO acres of wetlands whereas in the State 

of Maryland there are 3>190 miles of tidal shoreline supporting 

such wetlands. 1967-68 Maryland Manual, Page 19. In the light 

of such facts, no one could seriously contend that the specific 

conveyances in question here could have any meaningful impact 

upon marine ecology or bring about the horrendous consequences 

which Plaintiff predicts for the distant future resulting from 

the filling in of a comparatively inconsequential acreage of 

marsh. Plaintiff has totally failed to establish standing to 

sue and a demurrer should be sustained on this basis. 

III. Plaintiff is barred by laches. 

On September 30, 1969, Plaintiff filed this suit 

challenging transactions of the Board of Public Works which 

she states in her Bill of Complaint were completed in 1968. 

The Board of Public Works is a public body. Its statutory 

powers are exercised and performed in public session and are 

fully subject at such time to public scrutiny. Nevertheless, 

Plaintiff has seen fit to delay for more than a year the 

filing of a suit to challenge the agreements entered into by 

the Board of Public Works in 1968. 

It is a well accepted maxim that equity "aids the 

vigilant and will not give relief to a person who has been 

dilatory in bringing his cause of action." James v. Zantzinger, 

202 Md. 109, 116 (1953). In the recent case of Parker v. Board 

of Election Supervisors, 230 Md. 126 (1962), the Court of Appeal 

upheld the ruling of the trial court sustaining a demurrer and 
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dismissing an action in an election case on the grounds of 

laches. The court observed that laches is a "defense in 

equity against stale claims, and is based upon grounds of 

sound public policy by discouraging fusty demands for the 

peace of society". (230 Md. at 130) 

The above quotation is particularly applicable to 

the allegations set forth in the Bill of Complaint in this 

case. Plaintiff belatedly seeks to reopen matters which have 

long since been closed. Her motive in so doing is to challenge 

state policy. Her real concern is the future application of 

such policy rather than with its application to the transac­

tions questioned in this case. If these transactions were 

to be challenged at all, they should have been challenged 

when they were originally agreed upon by the Board of Public 

Works in 1968 and not more than a year later. Plaintiff is 

now barred by laches and a Demurrer should be sustained on this 

basis. 

Conclusion 

It is clear from the face of the Bill of Complaint 

in this case that the Plaintiff has utterly failed to allege 

a meritorious claim, lacks standing to sue and is guilty of 

laches. Plaintiff first brought this suit in Baltimore and 

failed in this effort. Defendant, Maryland Marine Properties, 

Inc., respectfully submits that this litigation should be 

finally concluded by the granting of its Demurrer without 

leave to amend. 

Respectfully submitted, 

y'' 
Raymond D. Coates 

/ 
Xi , 
Thomas P. Perkins, III 

i/ 
Robert A. Shelton 



BLINOR H. KSBFBLMAN 
2ii03 V. Rogers Avenue 
Baltimore, Maryland 21209, 

Complainant, 

vs. 

HON. MARGIN MAMDJSL, Governor, 
LOUIS L. GOLDSTEIN, Comptroller of the Treasury, and 
JOHN LSUTIIMITBR, Treasurer; 
constituting the BOARD Of PUBLIC WORKS OF MARXLAND, 
State Offiee Building, 
301 v. Preaton Street, 
Baltimore 1 , Maryland. 
(Serre one copy on the governor at above addreaa, 
and one on rranola I* Borah, Bsq., 
Attorney General of Maryland, 
One Gharlee Center, 
Baltimore 2 , Maryland). 

JAMBS B. CAINS, INC., a Maryland corporation 
(Serve out Jsmee B. Caine, Resident Agent, 
53rd & ocean Highway, 
Ocean City, woroeater Co., Maryland), and 

MARYURD MARINE PROPBRTIBS, INC., 
a Maryland corporation 
(Snrw ens Raymond B. Coatee, 
Atlantic Hotel Building, 
Ocean City, Worcester Co., Maryland). 

a 

a 

" IN f HE 

• CIRCUIT COURT 

• FOR 

• WORCRSTSB COUNT! 

I 

a 

• 

• 

a 

a 

defendants. 
* « » w « 

Sanity go, 

BUI, OF COMFLAINT FOR 
A MANDATOR! INJUNCTION, 
AND FOR DamARATORI 

TO THS HONORABLE, THS JUDOS OF SAID COURTt 

New comes Elinor il. Kerpelman, your Complainant, by Leonard J, Kerpelman, 

heir Solicitor, and amyst 

1* That aha ia a taxpayer of the state of Maryland, and a reaident 

thereof, in Baltimore CLtyi thla emit ia brought in her own 

behalf, and en behalf of all othera similarly aituated. 

2. The Defendant Beard of Public Works of Maryland, hereinafter 

aometlmea referred to as "Board of public works* or "Board", 

Is charged by law, in Article 78A, Section 15 of the Annotated 

Code of Maryland, with the authority to dispose of whatever 

alienable interest the State of Maryland may have in lands by 

sale or otherwise providing the interest is alienable, and 

the sale is for "a consideration adequate in the opinion of 

the Board of public Works..."j by Article 6 of the Declaration 

of Bights of the Maryland Constitution, the Defendant Board 

Membere, individually are "Trustees of the public", in «11 
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that they do, and must reasonably exercise this fiduciary 

charge, particularly aa to their stewardship of property} 

by virtue of the Maryland Constitution, and Declaration of 

Bights, and by virtue of the Fifth and fourteenth Amendments 

to the Constitution of the United States, property of the 

Plaintiff and the class she represents may not be taken ex* 

eept by Due Process of Law, said lands lie in Worcester 

County* 

3. In 1968, contrary to said Article 6 Trusteeship, and contrary 

to the Fifth and Fourteenth Amendments of the federal Consti­

tution, and to Due process provisions of the Maryland Consti­

tution, the Defendant Board of public Works, then composed in 

part of different membership but being the same constitutional 

and statutory Board aa the present Defendant Board, purported 

to convey 190 acres of submerged tidal, lands which were then 

the property of the people of the State of Maryland, and in­

alienable, unto the Defendant James B. Cains, Inc.j and unto 

the Defendant Maryland Marine properties. Inc., 197 aerssj 

or did so by mesne purported conveyances under the alleged or 

contended authority of Article 78A, Sec. 16, though in fact 

said Article 76A, Sec. 16 gave the Defendant Board no authority 

to alienate these lands, and such purported alienation consti­

tuted a violation by the Defendants of Article 6 of the Mary­

land Declaration of Rights} and constituted, also, a taking of 

the property of the iOaintiff and all others similarly situated, 

other than by Due proeeas of Law* 

km fhe said lands referred to in paragraph 3 hereof, lay in 

Worcester County and were marshlands and wetlands, which is 

to say, submerged and partially submerged lands, marshes, 

and shallows, peculiarly adapted to the production of certain 

important forms of marine life, and constituting an important 

link in the food chain of many economically valuable wild 

species of fish, animal and bird life, which abound in Mary­

land, and upon her waters, and which are owned in common, and 

used by all of the members of the class on whose behalf this 
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•em—gaenoe of s&id purported tale, 

the plaintiff and ell otliera similarly situated will 

suffer great economic less, due to the decline which the 

purported sale, and consequent filling, will cause, as 

will be ahown by experts at trial, to the fin and shellfish 

industry of Maryland, and to the vacation and recreation 

industry, which economic decline will oause loss of tax 

revenue, which will in turn cause an increase in taxes 

assessed and collected of the Plaintiff} and she and the 

class will also be deprived of the economic value and 

benefit she and they would personally derive from recrea­

tional, commercial, and navigational use of said lands, 

she and they otherwise would have* 

£• The ecological consequences of the purported aale of aub-

merged lands, and the direct consequent effect upon the 

natural resources of the State of Maryland, lands and re­

sources which are owned by the Complainant and all others 

similarly situated, and which arc held inalienably in trust 

for her and the class which aha represents in the within 

suit by the state of Maryland, is of extremely great magni­

tude, particularly as a result of the fact that allowance 

and Court approval of the sales questioned herein, will 

indubitably mean allowance and Court approval of future 

sales of similar lands in the same category, and will 

without question fatally seal the future of, and mark for 

destruction all future coastal bay »wetland8«, submerged 

lands, swamps, marsh, and ecologically important lands of 

similar nature, all of which are in law inalienable, but 

the -sale* and consequent filling in of which will never­

theless not be stopped other than by Court intercession. 

6. said lands which wore convoyed are intended to be, and are 

being, filled in and built up by those to whom they were 

convoyed, and their character as wetlands and marshlands is 

being completely obliterated, witn the consequent destruc­

tion of support to aaid fish and animal species aforesaid 



referred to in paragraph 5. Tne tax base increase consequent 

on said filling and development of —U lands, will fail to 

counterbalance the cumulative economic loss to the state, and 

to the tax treasury of the state by a factor of from 100,000 

to 1,000,000, as mill be shown by experts at the trial hereof* 

These losses will have to be made up by increased tax payments 

in substantial amount, by the Plaintiff taxpayer and all 

others similarly situated. Natural resources folly is not free, 

7. The lands aforesaid which were sold to Maryland Marine Proper­

ties, Inc., were sold by an exchange for other marshlands and 

wetlands, which are cumulatively only one-half as productive 

of the important species of marine life and products as those 

which were conveyed te the said Maryland Marine properties, Ine.j 

those sold to the Defendant James a. Gaine, Inc., were sold for 

a completely and totally inadequate money consideration, namely 

one hundred dollars per mere. Said lands which were sold to 

Maryland Marine properties, Ate., were exchanged for wetlands 

and marshlands as aforesaid worth only |b1,000 while the lands 

conveyed to it were worth two hundred times an much in fair 

market monetary value} the lands conveyed te James B. Caine, 

Inc., were worth approximately five hundred times as much in 

fair market monetary value as the monetary consideration re­

ceived by the Defendant Board of public Works. The economic 

value of the eoologie destruction caused is very great, as 

will be shown by experts at trial. The Board of Public works 

/ was without authority under Article 73A, Section 1J> to dispose 

of said lands for such completely inadequate consideration. 

Plaintiff draws an inference of fraud or mistake, and so 

^^SajdS*^S^S^^ffSyO> 

6. The Complainant and all others similarly situated will be 

irreparably injured and damaged and have been so, by the said 

conveyances to the defendants, Maryland Marine Properties, 

Inc., and James B. Caine, Inc., in that valuable property, 

which is ecologically irreplaceable, owned by them or held in 

trust for them by the Defendant Board of public toorks, has 

/ 
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boon disposed of, and closed off to the wild natural resource 

cycle of which it was a most essential, irreplaceable part, 

and the Complainant and all others similarly situated are 

deprived of the use and benefit of said lands and waters, 

which they otherwise would have} and this is in return for a 

totally inadequate contribution by the new purported "owners" 

of the said lands into the state treasury by way of real es­

tate taxes paid and to be paid, the -value of which taxes will 

never compensate for the deprivation of said lands and the 

irreparable damage and injury which wall be caused t>o the 

natural products and natural resources of the state of Maryland 

by the ecological disruption caused by the filling and loss of said 

wetlands, marshlands and shallows} which disruption say reasonably 

be expected to cause or substsntlaily contribute to natural 

resource and wildlife losses of many millions of collars measured 

in flnan^i?] terms alone* 

10* the Defendant corporations are proceeding with great speed to 

fill in and eradicate as marshland and wetland, the lands in 

question, 

11. The Complainant has no adequate remedy at law. 

mSBStam, the Complainant prayst 

(a) that this earns be advanced en the Court Docket for immediate 

trial, and hearing en any motions which nay be filed. 

(b) fnat a Mandatory Injunction may issue, requiring the Defen­

dants, Maryland Marine propertiee. Inc. and janes a. Cains, 

Inc., to rcoonvey to the state of Maryland these lands in Wor­

cester County which are the subject of the within suit* 

(e) mat the Oourt declare the Deeds of Conveyance or mesne 

Deeds of Conveyance made by the Board of public Works of Mary­

land of lands in Worcester County, Maryland, unto Maryland 

Marine properties, Inc. and James a. Cains, mo*, which con­

veyances were made in 1®68, of 197 acres and 190 acres, res­

pectively, more or less, to be null, void, and of no effect, 

and that title remains in the people of Maryland., 
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(d) That ti» Ooraplainant may have such other and further 

relief aa tha nature of has* case m&j require* 

, AS IM DUTZ 90Q8D ST GBTKRA. 

T T K W I S A I 
Attomay for Complainant 
500 iiquitable Building 
Baltimore 2, Maryland 
SA 7-8700 



&1WQEL H. KSa^aMAH « 
2i*Q3 If. ft©gers Avenue 
Baltimore, Maryland 21209, » 

Cowilainant, _ 

1 CIRCUIT M M 
HON. MWIH MAJ©i&, Governor, „ 
LOUIS L. GK)LD3TKJN, CcwKptrollar of the t reasury, sad 3F 
JOFES LSJIK&EISR, Treasurer* H 

const i tu t ing the BOAHD Of KfflLIC W U OF MW.LAMJ, tfJUGSSlKR OGUMTY 

JAM £8 B. GAIMB, HO. , a Maryland corporation, \i t\ l 

and. . f1 73/ ^ 
hAJOLAND JURE® *»H0P*HII«S, ISO., / ^ I r 
a Maryland corporation, „ i&juity lio. 

Defendants. 
» n H n ii » » 

IMTSRaOOiXOKUi* 1© 
THB PSWatDAlH? 80flig) 

Now comae the plaintiff and pursuant to the Maryland Boles submits the 

following Interrogatories to be answered If days after filing of your res­

ponsive pleading to the Jill of Gotsplalnt. 

1. afhen were the lands in question conveyed? 

2. At what meeting (date?) was conveyance decided upon for 

each acreage? 

3. iias notice of the ateetings given to the public in advance? 

k» stfas the agenda of the meetings published to the public in 

advance? Mew? 

5. Was the action of the Board when the conveyances were made, 

reported in the proceedings of the Board? Hew? where are 

copies? 

J. Kerpelraan 

isr, Sheriff j 

Serve above with doasaons and,, nmrpl a1nt , *t-$titfm&m^R H'sntittifl, i/nitfrimiffyer,, 

Geld&tain, Seine - amT^arylllid "Marine • ' ~> 

J* KerpeSian 
TRRD. nn~„ ^ £ — Attorney for Caa^al&ant TR0B C0PI' TfiST: " " ^ w ^ 4 / ^ c ^ u J 

CLiiRK 
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No. ^ i l * CHANCERY DOCKET 

STATE OF MARYLAND, Worcester County, To-Wit: 

The State of Maryland to 

Hon. Marvin Mandel, Governor, Louis L. Goldstein, 
Comptroller of the Treasury, and John Leutkemeyer, 
Treasurer; constituting the Board of Public Works of 
Maryland, State Office Building, 301 W. Preston Street, 
Baltimore! Maryland 
(Serve one copy on the Governor at above address, and 
one on Francis B. Burch, Esq., Attorney General of 
Maryland, One Charles Center, Baltimore 2, Maryland} 

GREETING: 
We command and enjoin you that you do within the time limited by law, beginning on the first 

Monday of O c t o b e r n e x t and ending fifteen days thereafter cause your answer or other 

defense to be filed to the complaint of 

Elinor H. Kerpelman, 2403 W. Rogers Avenue, 
Baltimore, Maryland 21209 

against you exhibited in the Circuit Court for Worcester County. Hereof fail not, as you will answer 

the contrary at your peril. 

WITNESS, the Honorable E. McMaster Duer, Chief Judge of the First Judicial Circuit of 
Maryland, the .....30th d a y Qf S e p t . . , 19.69. . . 

Issued the 30 th . . . day of Sept . . 19..§.?.?.. 

TO THE DEFENDANT (S): 

You are required to file your answer or other defense in the Clerk's Office within fifteen days 

after the return day named in the above subpoena. Personal attendance in Court on the day named 

is not necessary, but unless you answer or make other defense within the time named, Complainant (s) 

may obtain a decree pro confesso against you which upon proper proof may be converted to a final 

decree for the relief demanded. 

Solicitor for Complainant (s) 

Name . .Lepnar;d J[. . . .Kerpe l m a n , E s q u i r e 
5 0 0 E q u i t a b l e B u i l d i n g • ,i V 

Address . . . .Balt i irore. . .?. j . . . .Mary.land /:: y1^£//t /L A 

Clerk 

SHERIFF'S RETURN 
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IN THE CIRCUIT COURT FOR WORCESTER COUNTY, MARYLAND 

: 
ELINOR H . KERPBLMAiV, 

: 
C o m p l a i n a n t In Equity 

: 
vs. 

: Cause No. 8934 
HON. MARVIN MANDEL 
Governor, et al. : 

Defendants : 

ANSWER TO PETITION TO INTERVENE 

Janes 3. Caine, Inc., one of the Defendants, by Sanford 

and Bolte, its attorneys, in answer to the Petition to Intervene 

and Order to Show Cause issued thereon, opposes such intervention 

on the grounds that the Intervenor, North American Habitat Preser­

vation Society has no proper standing to intervene (Horace Mann 

League vs. Board, 242 Md. 645, at page 6S2; Citizens Committee 

vs. County Commissioners, 233 Md. 398j Jar Association vs. District 

Title Co. 224 Md. 474, and Greenbelt vs. Jaeger, 237 Md. 456) and 

that the status of R. Doyle Grabarck, the other Intervenor, to in­

tervene is not adequately set forth in said Petition. 

WHEREFORE, Defendant, James B. Caine, Inc. prays this 

Honorable Court to deny the Petition to Intervene. 

SANFORD and i30LTB 

»•k 
Lee7 w. Bolte 

I HEREBY CERTIFY that on this *£ij±£ day of September, 

1970, an exact duplicate eopy of the foregoing was mailed, by 

regular United States Mail, postage prepaid, to the following: 
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1. Leonard J. Kerpelman, Esquire, Attorney for the 

Plaintiffs and the North American Habitat Preservation Society 

and R. Doyle Gx abase*, Petitioners, SOO Equitable Building, Balti­

more, Maryland 21202. 

2. Robert A. Shelton, Esquire, and Thomas P. Perkins, III, 

Esquire, 1400 Mercantile Trust Building, Baltimore, Maryland, 21202, 

Attorneys for Defendant Maryland Marine Properties, Inc. 

3. Raymond EU Coates, Esquire, 4 Broad Street, Berlin, 

Maryland, 21811, Attorney for Maryland Marine Properties, Inc. 

4. Honorable Francis B. Burch, Attorney General, and Jon 

F. Oster, Esquire, 1200 One Charles Center, Baltimore, Maryland, 21201, 

Attorneys for the Board of Public Works. 

5. Richard M. Pollitt, Esquire, Pollitt, Hughes & Bahen, 

110 N. Division Street, Salisbury, Maryland, 21801, Attorney for 

Board of Public Works. 

SANFORD AND BOLTE 

w". Bolte 
BY 

"Leo 

\ 
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IN THE CIRCUIT COURT TOR WORCESTER COUNTY, MARYLAND 

1 
ELINOR H. KERPELMAN, 

: 

Complainant, 
: In Equity 

vs. 
: 

HON,. MARVIN MANDEL, Cause No. 8934 
Governor, et al., : 

Defendants. : 

DEMURRER OF DEFENDANT JAMBS B. CAINE, INC. 

James B. Caine, Inc., ©ne of the Defendants, by Sanford 

and iolte, its attorneys, demurs to the Bill of Complaint filed 

herein and to each and every paragraph thereof, and as grounds for 

said Deaurrer states as follows: 

1. Plaintiff has tatally failed to allege any facts 

which would be sufficient to constitute a cause or action or entitle 

her to the relief as prayed in the ill of Complaint. 

2. Plaintiff has totally failed to allege sufficient 

facts to establish her standing to sue in this 

3. Plaintiff is barred by laches. 

In support of said Deaurrer, this Defendant adopts the 

arguments heretofore made by the other Defendants herein,and also 

the Opinion of this Honorable Court relating to such Demurrers, 

which is dated August 31, 1970 and filed in this proceeding. 

WHEREFORE, Defendant James B* Caine, Inc. prays this 

Honorable Court to sustain its Demurrer without leave to amend, to 

the end that the Complainant pay the costs of this proceeding. 

SANFORD and liOLTE 

w 
5Y : r J?_ 

Lee W. Bolte 
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I HEREBY CERTIFY, that on this £ Jt&^&y of September, 

1970, an exact duplicate copy of the foregoing Demurrer was mailed, 

by regular United States snail, postage prepaid, to the following: 

1. Leonard J. Kerpelraan, Esquire, Attorney for the 

Plaintiffs and the North American Habitat Preservation Society 

and R. Doyle Grabarck, Petitioners, 300 Equitable Building, Balti­

more, Maryland 21202. 

2. Robert A. Shelton, Esquire, and Thomas P» Perkins, III, 

Esquire, 1400 Mercantile Trust Building, Baltimore, Maryland, 21202, 

Attorneys for Defendant Maryland Marine Properties, Inc. 

3. Raymond D. Coates, Esquire, 4 Broad Street, Berlin, 

Maryland, 21811, Attorney for Hutyland Marine Properties, Inc. 

4. Honorable Francis B. Burch, Attorney General, and Jon 

F. Oster, Esquire, 1200 One Charles Center, Baltimore, Maryland, 21201, 

Attorneys for the Board of jNtiJpfc Wo. 

5. Richard M. B©.|Jtit$' SsMire, Pollitt, Hughes & Bahen, 
fit*} 

110 N. D iv i s ion S t r e e t , S a l i s b u r y , Jljuryland 21801, At torney for 

oard of P u b l i c Works. ^ 

SAtff^RD and BOLTE 



IN THE CIRCUIT COURT FOR 
WORCESTER COUNTY, MARYLAND 

No. 8934 Chancery 

HON. MARVIN MANDEL, Governor, : 
LOUIS L. GOLDSTEIN, Comptroller of the : 

Treasury, and : 
JOHN LEUTKEMEYER, Treasurer; : 
constituting the BOARD OF PUBLIC WORKS : 
OF MARYLAND, - : 
and : 

JAMES B. CAINE, INC., a Maryland : 
corporation, : 

and : 

MARYLAND' MARINE PROPERTIES, INC., : • 
a Maryland corporation s 

Defendants ;: 

OPINION AND ORDER OF COURT 

This is another one of those cases in which rulings 

required upon pleadings now before the Court for determination 

can obscure the principal issue presented to the Court at the 

time of the Hearing on the pleadings on May 11, 1970. 

On September 30, 1969, the Complainant filed a "Bill 

of Complaint For A Mandatory Injunction, And For Declaratory 

Relief". Upon the reading of the Bill, however, and the prayers 

for relief, it becomes apparent that the complaint does not actually 

state a typical cause of action as usually embraced in a petition 

for a declaratory decree or declaratory judgment. In other words, 

the Bill does not actually seek a declaration of rights of the 

parties,, but seeks the specific relief as requested in the said 

prayers, the contents of which follow: 

"WHEREFORE, the Complainant prays; 

"(a) That this case be advanced on the Court Docket 

"for immediate trial, and hearing on any Motions 

ELINOR H. KERPELMAN ^ 

vs. 

Complainant, 



which may be filed. 

(b) That a Mandatory Injunction may issue, requiring 

the Defendants, Maryland Marine Properties, Inc., 

and James B. Caine, Inc., to reconvey to The State 

of Maryland those lands in Worcester County which are 

the subject of the within suit. 

(c) That the Court declare the Deeds of Conveyance or 

Mesne Deeds of Conveyance made by the Board of 

• Public Works of Maryland of lands in Worcester County, 

Maryland, unto Maryland Marine Properties, Inc., and 

James B. Caine, Inc., which conveyances were made 

in 1968, of 197 acres and 190 acres, respectively, 

more or less, to be null, void, and of no effect, 

and that title remains in the People of Maryland." 

To this Bill of Complaint, the Defendant Maryland Marine Properties, 

Inc. filed its Demurrer on October 20, 1969, together with an ex­

tensive memorandum raising three specific issues; namely, (l) a 

failure to allege sufficient facts to constitute a cause of action, 

(2) attacking the standing to sue of the Plaintiff, and (3) raising 

the question of laches. On October 21, 1969, the Defendant Board 

of Public Works filed its Demurrer citing the provisions of Section 

15 of Article 78A of The Annotated Code of Maryland, and the authority 

of the Board of Public Works of Maryland as therein set forth, con­

tending that, in the absence of any allegation of fraud or the facts 

supporting such an allegation, no cause of action was sufficiently 

stated to subject the actions of the Board of Public Works to the 

scrutiny of a Court of Equity. 

On October 21, 1969, James B. Caine, Inc., one of the 

Defendants, filed a "Motion Raising Preliminary Objection", alleging 

the lack of jurisdiction of this Court over the subject matter of the 

Bill, on the grounds that a determination involved a "political 
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question", and "not a justiciable question". 

On November 6, 1969, the Complainant filed a "Reply 

To 'Memorandum of Law of Maryland Marine In Support of Demurrer'". 

On November 7, 1969, the Complainant filed a "Motion Ne 

Recipiatur To Demurrer Of Maryland Marine", based upon the contention 

that the Demurrer raised a question of laches which should be con­

sidered as a factual defense rather than a subject of a demurrer. 

On November 17, 1969, the Complainant filed an "Answer To 

Motion Raising Preliminary Objection", denying the nature of the 

question to be "political", and summarizing the contentions of the 

Bill as being (a) that the Board of Public Works enjoyed no alien­

able title to the lands in question, (b) that "[t]he conveyance 

was for such a completely and totally inadequate consideration, 

that the Board of Public Works could not have had a bona fide 

opinion that the consideration was adequate, and therefore fraud 

is inferred by the Complainant". 

On January 26, 1970, an organization allegedly known as 

"North American Habitat Preservation Society" filed a "Petition To 

Intervene As Plaintiffs", upon which the Court issued a Show Cause 

Order to the Defendants ordering them to show cause on or before 

February 16, 1970, if any they had, why the said Petition to Inter­

vene should not be granted. The Defendant Maryland Marine Properties, 

Inc., filed its Answer to the Petition to Intervene, on February 24, 

1970, alleging insufficient facts to establish the standing of the 

Petitioners to sue. On February 27, 1970, the Defendant, James B. 

Caine, Inc., filed a "Motion Ne Recipiatur As To Petition To Intervene 

As Plaintiffs", alleging the non-receipt of a copy of the said 

Petition, the existence of which the attorney for the said Defendant 

allegedly accidentally discovered in the office of the Clerk of this 

Court, on February 24, 1970. -
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On March 11, 1970, the Complainant filed a "Motion Ne 

Recipiatur" to the Motion Ne Recipiatur of the Defendant James B. 

Caine, Inc., founded upon the grounds thait the Caine Motion was 

based upon "facts not apparent from the face of the record, and 

yet was not under affidavit". Interestingly enough, no copy of 

the Complainant's Motion Ne Recipiatur was apparently served upon 

the Defendant James B. Caiine, Inc., or any of his attorneys until 

May 13, 1970, after which an amended certificate of mailing was 

apparently intended to be filed by the attorney for the Complainant 

•on March 16, 1970. 

On May 5, 1970, the Plaintiff filed a Memorandum of Law, 

the main, body of which was a photo-copy of a memorandum filed, on 

September 15, 1969, in a similar case in the Circuit Court for 

Baltimore City. 

On May 6, 1970, the Defendant James B. Caine, Inc., 

filed a "Memorandum In Support Of Preliminary Objection", the main 

body of which was a photo-copy of a brief filed in the same similar 

case in the Circuit Court for Baltimore City. 

On May 11, 1970, the Complainant filed a "Motion For 

Summary Judgment Upon Some Issues", alleging "no dispute as to any 

material fact concerning the following issues"; namely, (a) ftjhat 

she is a taxpayer of the State of Maryland, (b) [/t] hat she is a 

resident thereof in Baltimore City, and (c) ft?hat this suit is 

brought on her own behalf, and on behalf of all others similarly 

situated." 

The Hearing was held on May 11,' 1970 on all Demurrers, 

Motions, Petitions, etc., consistent with the notice of the assign­

ment thereof mailed to all parties on April 8, 1970. 

On May 15, 1970, the Complainajit filed an "Answer To 

Memorandum Of Law Of Defendant James B. Caine, Inc.", in which the 

Complainant suggested that "counsel has missed the point", because 

of the contention of the Complainant that "nobody" has an alienable 
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title to the lands in question. > 

On June 17, 1970, the Complainant filed a "Supplementary 

Plaintiff's Memorandum Of Law", in which the Complainant stated to 

the Court that she was adopting the entire theory set forth in the 

case of Commonwealth of Virginia vs. City of Newport News, 164 S.E. 

689, at page 696, and quoted from that case the theory upon which 

she relied. 

PETITION TO-INTERVENE 

The first duty of the Court is obviously to dispose of 

the Petition to Intervene filed on behalf of the "North American 

Habitat Preservation Society", for whom Leonard J. Kerpelman, Esq. 

is "solicitor" as well as being the attorney for the Complainant. 

Based entirely upon the facts set forth in the said Petition as to 

the nature and composition of the said Society, and the interest 

which it has in this case, the Court has determined that it lacks 

standing to sue as a party Plaintiff, and therefore its Petition 

to Intervene would be denied. Horace Mann League vs. Board, 242 Md. 

645, at page 652. Citizens Committee vs. County Commissioners, 233 

Md. 398, Bar Association vs. District Title Co. 224 Md. 474, and 

Greenbelt vs. Jaeger, 237 Md. 456. 

A certain R. Doyle Grabarck, Box 869, Adelphi, Maryland, 

20783, has likewise joined as a Petitioner in the said Petition to 

Intervene, both as President of the said Society, and individually. 

As President of the Society, the Court would consider his capacity 

to sue to be co-existent with the Society, and of no greater magni­

tude. As an individual, however, he is apparently in the same 

position as the Complainant, Elinor H. Kerpelman, and the determin­

ation as to her standing will likewise be determinative of the 

standing of Mr. Grabarck. It seems also to follow that a determin­

ation of the contentions and issues raised by the Complainant would 
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likewise be determinative of the contentions and issues raised by 

Mr. Grabairck, particularly in view of the fact that each are 

represented by Mr. Kerpelman. Indeed, by paragraph 4 and 5 of 

the Petition to Intervene, the Petitioners have so stated, and 

have adopted the position of the Complainant. There is one major 

difference, however, between the Petitioner Grabarck and the 

Complainant Kerpelman. That difference is the fact that no where 

in the Petition to Intervene is it alleged that Mr. Grabarck is 

a taxpayer of the State of Maryland. The Petition to Intervene, 

therefore, by R. Doyle Grabarck, as an individual, will be, like­

wise, denied. 

MOTIONS NE RECIPIATUR 

The determination by the Court upon the Petition to 

Intervene, as hereinbefore set forth, makes unnecessary a consider­

ation of the Motion Ne Recipiatur filed by the Defendant James B. 

Caine, Inc., or the Motion Ne Recipiatur filed by the Complainant 

to the Caine Motion Ne Recipiatur. It might be well for the Court 

to observe, however, that. Counsel for the; Complainant had due notice 

of the appearance of Lee W. Bolte, Esq., and the firm of Sanford and 

Bolte, on behalf of the Defendant James B. Caine, Inc., as early as 

October 21, 1969, upon the filing of the Caine Motion Raising 

Preliminary Objection. Mr. Kerpelman recognized this appearance in 

his service of November 4, 1969 of his "Reply", his Motion filed on 

November 7, 1969, and his Answer filed on November 17, 1969. He did 

ignore the appearance in his service of the said Petition to Intervene. 

The apparent failure of Counsel for Maryland Marine Properties, Inc., 

to receive a copy of the said Petition to Intervene is the fact that 

Mr. Kerpelman used an inadequate address therefor, according to his 

Certificate of Service, in that he omitted any reference to room 

numbers. The Clerk of this Court can hardly be held responsible 

for this defect in view of the fact that in his undated Certificate 

of Service of the said Petition to Intervene, Mr. Kerpelman alleged 

service upon a certain "Joseph H. Young, Esq., 901 First National 
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Bank Bldg., Baltimore, attorney for James B. Caine, Inc." The 

Clerk would have no way of knowing whether or not additional 

Counsel for the Caine Corporation was now in the case, and had 

simply failed to enter his appearance of record. Perhaps the 

Clerk, however, should be more careful, and require that the 

Certificate of Service by an attorney be dated, and that all 

attorneys of record be included within such Certificate. 

MOTION RAISING PRELIMINARY OBJECTION 

The Court should then next consider the preliminary 

objection raised by the Defendant James B. Caine, Inc., upon 

the question of whether or not the Bill of Complaint merely 

stated a political question, and not a justiciable issue. Grant­

ing that a reading of the Bill of Complaint would make it difficult 

to delineate a justiciable issue, and that the Bill appears to be 

more in the nature of a statement of a political position, requiring 

legislative attention or executive restraint, the memoranda subse­

quently filed on behalf of the Complainant have had the salutary 

effect of interpreting the meaning of the Bill of Complaint and 

articulating a position which presents a legal issue. In view 

of this subsequent elucidation, by counsel for the Complainant, 

the Court will entertain jurisdiction, and render a decision upon 

the issue as narrowly framed and presented to the Court by Complain­

ant's Memoranda. The Motion of the Defendant James B. Caine, Inc., 

raising this preliminary objection will be overruled. 

MOTION NE RECIPIATUR OF COMPLAINANT TO DEMURRER 
OP MARYLAND MARINE PROPERTIES, INC. 

The Court will entertain the Demurrer of the Defendant 

Maryland Marine Properties, Inc., and deny the Motion Ne Recipiatur 

filed thereto by the Complainant. . In his Morion Ne Recipiatur 

thereto, Counsel for the Complainant has over simplified the law 



with regard to the inclusion of a charge of laches in a demurrer. 

"The defense of limitations or laches may be raised on 
i 

demurrer where, on the face of the bill, it can be seen 

that it is a bar. Although, ordinarily, the defense of 

laches must be made by answer alleging facts showing 

lapse of time and prejudice to the Defendant, as discussed 

supra g 142, where the bill on its face shows both lapse 

of time and circumstances as suggest prejudice or acqui­

escence and call for explanation, the bill is demurrable." 

9 M. L. E. "Equity", Section 152,, and cases therein cited, 

including the 1969 Pocket Part. 

The Court will concede that the question of whether or not a 

case of laches is presented within the four corners of the Bill of 

Complaint is indeed a close one, but if the question of laches was 

the only question before the Court for determination in this proceed­

ing at this time, the Court would insist upon a Hearing to spread 

the facts upon the record, particularly as they relate to prejedice 

to the Defendant Maryland Marine Properties, Inc. The Court, 

therefore, would take the position that it would not sustain the 

Demurrer on that grounds alone, but defer it as a matter of defense. 

Such a position by the Court, however, does not dispose entirely 

of the matter now for determination. The fact that a demurrer 

contains an invalid, unsupported or otherwise irrelevant issue, 

or the fact that the grounds assigned do not meet the approval of 

counsel for the opposing party or the Court does not justify the 

rejection of the pleading in toto. Even if one of the grounds 

assigned in a demurrer is found to be lacking in legal efficacy, 

the remaining grounds, if any there be, survive and are entitled to 

the consideration of the Court. Such is the situation presented 

here. 



DEMURRERS 

The Court is well aware of, and has had several oppor­

tunities to apply, the position of the Court of Appeals of Maryland 

with regard to demurrers filed in opposition to petitions for 

declaratory relief. Kelley vs. Davis, 233 Md. 494. As mentioned 

early in this Opinion, however, this Court does not envision the 

Bill of Complaint in this case to state the grounds for, or the 

request for, a declaration of the rights of the parties. The 

declaration which the Complainant seeks is merely a declaration 

to support the issuance of the "Mandatory Injunction" which she 

prays. In other words, it would be necessary to "declare" invalid 

the conveyances referred to within the Bill and in prayer for 

relief "(c)" in order to grant the relief prayed in "(b)" of the 

prayers for relief. There is no basis for, or necessity for, any 

other, further, or fuller declaration of rights of the parties. 

The Court is, therefore, of the opinion that the rule against 

entertaining a demurrer to a petition for declaratory relief is 

not appropriate to this particular proceeding, and should not be 

applied hereto. 

The Court will attempt to state the position of the 

Complainants insofar as it presents a legal issue to be resolved 

herein. The Complainant adopts the position that title to lands 

under tidal waters vested in the King of England, for the benefit 

of the nations, passed to the Colonies under the Royal Charters 

granted therefor, in trust for the communities to be established, 

and upon the American Revolution, passed to the original States 

to be held by the officials thereof in trust for the people within 

the boundaries of the respective States, subject only to the rights 

surrendered by the Constitution of the United States to the Federal 

Government for.the regulation of navigation. The trust which she 

envisioned is one which covers the entire jus publicum and vests 
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in the trustee an irrevocable and inalienable title to such property. 

In support of her position in regard to such a trust, she narrowly 

construes the first portion of Article 6 of the Declaration of 

Rights of the Constitution of Maryland, of 1867, which reads: 

"Art. 6. That all persons invested with the Legis­
lative or Executive powers of Government are the Trustees 
of the Public, and, as such, accountable for their 
conduct: ..." 

She is further contending that such being the alleged common law of 

England, the General Assembly of Maryland, or apparently any 

Provincial legislature, is not, and never has been, empowered or 

authorized to change or modify that common law. As authority for 

that provision, she cites a portion of the content of Article 5 of 

the Declaration of Rights of the Constitution of Maryland, of 1867, 

the portion which she cites being as follows: 

"Art. 5. That the Inhabitants of Maryland are 
entitled to the Common Law of England, ...". 

At this point, perhaps it would be well that the Court quote the 

remainder of Article 5 of the Declaration of Rights, with the emphasis 

by underlining being supplied by the Court: 

"Art. 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
Jury, according to the course of that Law, and to the 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776; and which, by experience, 
have been found applicable to their local and other 
circumstances, and have been introduced, used and 
practiced by the Courts of Law or Equity; and also of all 
Acts of Assembly in force on the first day of June, 1867; 
except such as may have since expired, or may be incon­
sistent xvith the provisions of this Constitution; subject, 
nevertheless, to the revision of, an amendment or repeal 
by, the Legislature, of this State. And, the Inhabitants 
of Maryland are also entitled to all property derived to 
them from, or under the Charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

There is no substantial difference between that portion of the 1867 

Constitution of Maryland and paragraph 3 of the Declaration of 

Rights of the First Constitution of Maryland, as reported by Kilty, 

Volume I, The Laws of Maryland, 1799 Edition. It reads as follows: 
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"III. That the Inhabitants of Maryland are entitled 
to the Common Law of England, and the trial by jury accord­
ing to the course of that law, and to the benefit of such 
of the English statutes as existed at the time of their 
first emigration and which by experience have been found 
applicable to their local arid other circumstances, and of 
such others as have been since made in England or Great-
Britain, and have been introduced, used and practiced by 
the Courts of Law or Equity; and also to all acts of assembly 
in force on the first of June, 1774, except such as may have 
since expired, or have been, or may be altered by acts of 
convention, or this declaration of rights; subject never-
the less to the revision of, and amendment or repeal by, 
the Legislature of this State; and also the Inhabitants 
of Maryland are also entitled to all property derived to 
them from or under the charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

If, as Counsel for the Complainant has stated in his 

Supplementary Memorandum, the Court was impatient at the Hearing 

with the persistent argument of Counsel with regard to the elements 

of the Common Law doctrine, perhaps it was because of the clear 

exception in the Declaration of Rights ais hereinbefore set forth, 

and the almost incontestable legal understanding that the Legis­

lature of Maryland is at. liberty, and in the conscientious perform­

ance of its duties, must, from time to time, change the Common Law 

through statutory enactments in order to meet the changing conditions 

of time and history. Lutz vs. State 167 Md. 12, Heath vs. State, 

198 Md. 455, Goldenberg vs. Federal Finance, 150 Md. 298, 5 M.L.E. 

"Common Law", Section 3. The adoption of any proposition that 

would abrogate, nullify and destroy the great body of law in Maryland, 

including enactments of the General Assembly, except so much thereof 

as interpreted and applied the Common Law of England prior to 1776 

and the treatment of subjects not contemplated by that common law, 

is so illogical, unreasonable, and disastrous in its consequences as 

to be almost incomprehensible. The Court supposes that this is the 

reason why the point had not been more frequently pressed upon the 

Courts of this State in the past. 

The Court is indebted, however, to Counsel for the 

Complainant for urging upon the Court the controlling nature of the 

opinion of the Supreme Court of the United States in Shxvely vs. Bowlby, 
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14 Sup. Ct. 548, 152 U. S. 1. The Court willingly and delightedly 

adopts the decision therein to be determinative of the issues pre­

sented by the Complainant for resolution in this proceeding. Un­

fortunately, Counsel for the Complainant has misread the case, and 

has appropriated wording from that case, out of context, to attempt 

to support the position of the Complainant herein. 

That case establishes the proposition that, consistent 

with the Common Law of England, the individual States inherited 

the sovereignty over lands under navigable waters within the State, 

and granted unto them control and regulation of riparian rights, 

which the States were free to alienate according to the constitution 

and statutes of the respective States. In a most helpful and ex­

tensive treatment of the entire subject matter of riparian rights 

as they existed within the original thirteen states, and as, by 

virtu© of that opinion, extended to the new states admitted into 

the Union thereafter, the Supreme Court, in Shively vs. Bowlby, 

has furnished a source of history of the treatment of riparian 

rights of enormous magnitude, and through its study, one is 

oriented to the broad spectrum, and range of treatment, of the 

subject by the individual States. This concept is fundamental 

if one is to now attempt to define and understand riparian rights 

within the United States. Available treatises, encyclopedic 

compendiums, and conclusions based upon summaries of annotations 

must all be read and considered in the light of the cardinal 

principle that the decisions of the individual states are based 

upon the law as it had been established within the individual 

states, and unless the law in force in the State in which the 

appellate decision has been rendered is identical with that in 

Maryland, the decision of the foreign jurisdiction, or the inter­

pretation of a federal tribunal based upon the law of that foreign 

jurisdiction, is neither persuasive nor controlling. 
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If the strict trust theory proposed by the Complainant 

is the law in other jurisdictions, it is certainly not the law in 

Maryland. Without belaboring the issue with the repetition of 

authorities recently enumerated and discussed by this Court in 

No. 8935 Chancery, the Court would merely observe that, beginning 

with the Acts of 1745 and continuing through the Acts of 1970, 

the Legislature of Maryland has recognized the existence of certain 

riparian rights in private land owners. A long line of judicial 

decisions of the Court of Appeals of Marjfland and Federal Courts 

interpreting Maryland law, have protected, enforced, interpreted 

and arbitrated these rights, beginning, at least, in 1815, with 

The Wharf Case, reported in 3 Bland at page 361, and continuing 

through Causey vs. Gray, in 1968, reported in 250 Md. at page 380, 

and through November 12, 1969, in Western Contracting Corporation 

vs. Titter, reported in 255 Md. at page 581. 

The most specific pronouncement of the General Assembly 

of Maryland, however, upon the narrow issue sought by the Complain­

ant to be raised against The Board of Public Works of Maryland is 

contained in Section 15 of Article 78A of The Annotated Code of 

Maryland. Without quoting that lengthy section in full in this 

Opinion, since 1945, The Board of Public Works of Maryland has been 

granted specifically the following power: 

"Any real or personal property of the State of Maryland 
or of any Board, Commission, Department or Agency thereof, 
and any legal or equitable rights, interests, privileges 
or easements, in, to, or over the same, may be sold, leased, 
transferred, exchanged, granted or otherwise disposed of 
to any person, firm, corporation, or to the United States, 
or any agency thereof, or to any Board, Commission, Depart­
ment or other agency of the State of Maryland for a con­
sideration adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State subject 
to such conditions as The Board of Public Works may impose 

As used herein, the term 'real or personal property 
or any legal or equitable rights, interests, privileges for 
easements in, to, or over the same' shall include the inland 
waters of the State and land under said waters, as well as 
the land underneath the Atlantic Ocean for a distance of 
three miles from the low watermark of the coast of the State 
of Maryland bordering on said ocean, and the waters above 
said land . . . " 
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The language which Counsel for the Complainant has 

selected from Shively vs. Bowlby with regard to the imposition 

of a trust does not apply to the type of trust which the 

Complainant espouses. The factual situation in Shively vs. Bowlby 

presented the issue as to whether or not. a purported grant from 

the United States of America, while the area was a territory 

under the jurisdiction of the Federal Government, took precedence 

over a grsmt by the State of Oregon for the same land. The Court 

determined that the United States had no power to make such a grant 

because the FederalGovernment held the land in trust pending the 

formation of the new State. If one will read the last ten para­

graphs of that Opinion, the thrust of the entire opinion will become 

most evident. The type of trust referred to therein bears no 

resemblance to the type of trust here urged upon the Court. 

The pleadings, memoranda, and arguments in this case 

have been filled with references to various possible disastrous 

consequences by the adoption of the position of one party or the 

other. The Court refuses to speculate, and does not base this 

Opinion upon any unproven allegations, either favorable or unfavor­

able to the Complainant, but, if one had the time, it might be an 

interesting mental exerciseto conceive of replacing the shorelines 

of The State of Maryland to their composition and contour, and in 

all their pristine beauty, of the year 1634. Such would be the 

logical, if unreasonable, result should the theory of the Complainant 

be adopted, and the requested "Mandatory Injunction" issued by this 

Court. 

Adapting, as she has, the theory of her cause of action, 

the Court can see no reasonably possible manner in which the Bill 

of Complaint can be amended to avoid its basic infirmity, nor any 

need for any further delay in granting an opportunity'for such an 

amendment. 

Having reached this decision in the matter, it becomes 

unnecessary to consider the standing of the Complainant to sue. 
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It is, therefore, this 31 "day of August, 1970, by 

the Circuit Court for Worcester County, Maryland, ORDERED that: 

1. The Petition to Intervene as Plaintiffs filed by 

the "North American Habitat Preservation Society" 

and R. Doyle Grabarck, President, and Individually, 

on January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James 

B. Caine, Inc., to the said Petition to Intervene 

as Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to 

the said Motion Ne Recipiatur filed by the Defendant 

James B. Caine, Inc., on March 11, 1970, is DENIED; 

4. The Motion Raising Preliminary Objection filed by 

the Defendant James B. Caine, Inc.,. on October 21, 

1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 

Demurrer of the Defendant Maryland Marine Properties, 

Inc., on November 7, 1969, is DENIED; 

6. The Demurrer of Dependant Maryland Marine Properties, 

Inc., to the Bill of Complaint, filed on October 20, 

1969, is SUSTAINED, without leave to the Complainant 

to amend; 

7. The Demurrer of Defendant Board of Public Works to 

: the Bill of Complaint, filed on October 21, 1969, 

is SUSTAINED, without leave to the Complainant to 

amend; and 

8. The "Motion of Complainant for Summary Judgment Upon 

Same Issues" filed by the Complainant on May 11, 1970, 

being more in the nature of a Demand for Admission of 

Facts, (which would have been a more appropriate 

Pleading) is GRANTED, the facts therein having been 
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conceded in the absence of any response thereto by 

the Defendants; and 

The Complainant shall pay the costs of this proceeding. 

DANIEL T. PRETTYMAN> 
Judge 

f^PX, fSST; 
uimK 
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!| ELINOR II. KEfiiEu\-J'T.> 
\U/ Cc^plein 

v . 

• MARVIN MAHDEL, e t a l . , 

; Defendant 

T V "1 

CIRCUIT COURT FCH 

WORCESTER COUNTY 

-Equity No. 8931; 

I I f i ! 

ERE A3 i-lR-jR'iTxFFS 

!J TO THE HONORABLE, THE JUDGE OF SAID COURT: 

!i ! 
Now comes the North American Habitat preservation Society, and ?»,. Doyle \ 

i 
Grabarck, 'its president, suing however, individually, by Leonard J. Kerpelman, | 

I 

1 
their Solicitor, and respectfully represent;. i 

! 

1. The petitioning organization is a corporation of the Common-

we<*ilth of pe.nnsylvania, organized under the non-profit laws 

of that (State on March 2k, 19&9, Petitioner Grabarck is a 

Maryland resident, and a member of said Society; the address 

of each is Box 869, Adelphi, Maryland 20?83. 

2. The said Society has a Maryland membership of Maryland resi­

dents and citizens, of h,33$ active members, each of whom is 

personally dedicated to the purposes and goals of the said 

Society. The great majority, over 60%, of said members are 

young people under the age of 30, but from all walks of life? 

working people, professional people, students and academi­

cians; and ever;/ race, color, creed, economic circumstance 

and social outlook, it may fairly be said, are comprised among 

its membership. 

3. The goals of the organisation, and its purposes, substantially 

as set forth in its Charter, are the following: 

A. To financially support meaningful,.creative litiga­

tion, the purpose of which is to preserve the nation's 

natural resource and environmental heritage. 

B. To conduct scientiiic research on pollutants of air 

and water, and to develop methods by which the waste 

disposal problem of cities and suburbs might be made 

economically useful instead of an economic drrin. 



C. To work in i. .<:ij!w.Ci. '..U.J -.i.i-h ̂ overi'i/iienl, private 

business, ana inofitv; lions to M U , up scientific 

advisory boards vnich can offer independent advice 

to these r.je::.cies, and to conduct unbiased research 

for industry and government, the results of which 

would condone, condemn, or offer alternatives to 

their own plans, 

D. To act as a public educator in developing environ-

mental science mills for schools, and in developing 

awareness programs for -..ii citizens. 

k* Many members of the said Sc<.;;.U-s.y, at least 2,600, are Maryland 

taxpayers (those who pay saLse tax, income tax, or property 

tax), and are thereby similarly situated to the plaintiff, Eli­

nor i\. Korpclman, as far ma their property interest and social 

Interest in thti j;iij-r,Ofi<'>:* of bur :;ui.t uru cuneerjied, 

5« The allegations and purposes set forth in the complaint of 

Elinor H. KerpeLnan, Complainant, are interests B.nd allegations 

which wovild apply equally to every member of the North Jjaericitn 

Habitat Preservation Society j and particularly the prayers 

for relief are desired vigorously to be granted, by each member 

of the Society, and by the Society, 

The petitioners believe that by applying to intervene in the 

within suit, they illustrate tc the court a small proportion 

of those substantial numbers of citizens who have a direct 

interest, and a serious stake, in the outcome of the within 

suit; they believe that these interests can be better protec­

ted, and more fully elucidated for the court, as well the 

issues in the case, should th?/y be allowed to intervene as 

plaintiffs, 

6, (Intervention of Bight.) Further, the Individual Petitioner 

herein, Grabarck, and the society, believe;, and therefore 

allege, that their interest in the subject matter of the suit, 

namely, ownership of wetlanr 3 , - . r may be inadequate, in 

that plaintiff Kerpelman's x„ i , . as a citizen is or may be 



3-

directed toward property,, ecological, and monetary consi­

derations, while the petitioners have supravening interests 

in their natural resource and environmental heritage, anti­

pollution, and governmental cooperation factors involved in 

the suit, all of which, they contend specifically are pro­

tected by the Fourteenth, Fifth, Ninth and (Tenth Amendments 

to the United States Constitution; the petitioners will be 

unqualifiedly bound by s judgment in the action should the 

fee title to the .lands in question be determined to be in 

the developers referred to in the suit, or in the State of 

Ma.-yland in some non-trust capacity, or in the Defendant Board 

of Public T.vTorks; likewise the petitioners are so situated, 

as users and beneficiaries of said wetlands as to be unquali­

fiedly deprived of the benefits and uses mentioned in the 

Bill of Complaint to flow from said lands as marshlands and 

- wetlands, but which will be cut off by filling or disposal 

of said lands, including, but not exclusively, destruction 

forever of the petitioners' natural resource and environmental 

heritage. 

7. (Intervention by permission of the Court.) The petitioners 

claim to ownership of the lands in question, and to relief, 

has questions of lav; in common with the claims of Complainant 

Xerpelman; in addition to the matters alleged in paragraph 6 

hereof. 

8. (Class Action.) .Many persons, including the individual members 

of the Society, and organisations are similarly situated to 

the petitioners, by virtue of their interest in the subject 

matter of the suit over and above the interest of Complainant 

Kerpelraan, and they constitute a class: young persons, resi­

dents, members of conservation and recreation organizations, 

too numerous to allow of practical joinder, but the claims of 

Petitioners are representative 'of the claims of all of this 

substantial class, who may not be entirely represented by the 

claims of the plaintiff, and the petitioners will fairly and 



adeouate ly r e p r e s e n t the i n t e r e s t s of a l l of t h e s e , 

WHEREFORE, t h e p e t i t i o n e r s p r a y t h a t t hey may be pe rmi t t ed t o i n t e r v e n e 

as P l a i n t i f f s i n the. w i th in case* 

AND, AS IN DUTY BOUK), ETCETERA. 

^eork\rd' J . Ker|3elMn,' 
M i t t o r n e y f o r p e t i t i o n e r s 

The North American Habi ta t p r e s e r ­
v a t i o n Soc ie ty , and R, Doyle 
Grabarck 

TH3 NORTH i&JRffik T:A3ITAT"??£bSv"ATI0N 
SOCIETY, by R.'-'Doyle Grabarck, p r e s i d e n t 
Box 869 
Adelphi, Maryland 20733 

yf. 
R."'Doyle G^ 
Box 869 
Adelphi, Maryland 20783 

4^ 
^indlvIBulaGyf' 

AFFIDAVIT 

CITY OF 
STATE OF MARYLAND, to-wit: 

Before me, the subscriber, a notary public in and for the County and 

State aforesaid, personally appeared R. Doyle Grabarck, both Individually, 

and as president of the North American Habitat preservation Society, thisjg^ 

day of January, 1970j an^ made oath in due form of law that the matters and 

facts set forth in the aforegoing petition are true to the best of his know­

ledge and belief, and that the said petition is the Petition of himself Indi­

vidually, and of the said North American Habitat Preservation Society* . 

C—4 
dt 

Q&Wpi 
Notary PUBLLC 

I HEREBY CERTIFY THAT a copy of t h e aforegoing was mailed t h i s day 
of January , 1970, t o Thomas 3 . p e r k i n s , I I I , E s q . , Mercan t i l e Trus t Bu i ld ing , 
Attorney f o r Maryland Marine P r o p e r t i e s , I n c . ; Franc is 3 . Burch, Esq . , At torney 
General of Maryland, 1201 One Char les Center , Bal t imore ; and Joseph H. Young, 
Esq . , 901 F i r s t N a t i o n a l Bank Bide;., Bal t imore^ Attorney :^or/james B. Caine, 
I n c . 

\ 

*&!*—V» 

'"Ws-Wfwjip 



ELINOR E. KERPELMAN, 

Complainant 

v . 

MARVIN MANDEL, et al„ 

HI THE 

CIRCUIT COURT OF 

WORCESTER COUNTY 

equity No. 8931; 

Defendants t 

t I I 1 1 I ! 

ORDER TO SHC7J 
CAUSE 

'7/ r/£* 
Upon the afore^oiii£ petition, and Affidavit , i t i s t h i s ^ - ^ day of 

^ ; ; / £ ^ A ; 1 2 7 0 , by the Circuit Court for Worcester County, ORDERED, 

That the Defendants show cause, on or before the ^( day of 
•zs&&=$*?~% 

1970,«if any they may have, why the p e t i t i o n to Intervene of the North Ameri­

can Habitat Preservation Society, and of R. Doyle Grabarck, Individual ly, 

should not be granted, 

PROVIDED, that a copy of the aforegoing pe t i t ion and Affidavit, and of 

t h i s Order to Show Cause, be served on the Defendants^and each of them /fegt 

mailing a •JS/^^^^&e^e&^^^tieS^&srir^ir on or before the j & day of v ^ % / ^ £ - ^ 

1970. 

J£~ 
T B I COPT, TH 

, '/,/ #}^JLA~ C LIBIT 
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iSae*i««;-

—rro/2677o— 
Att'y. - $30.00 Waived 
Clerk - 10.00}Pd.9/30/69 
Clk.Add.- 5.00)Pd.10/26/70 
Sheriff - 8.00)Pd.9/30/69 

Balto. City.^1 

Sheriff adJL4.00 )Pd. 9/30/69 
Wor. Co. -^f 

Clk.Add.- 90.00 )Pd.10/26/70 
Record - 25.00 )Pd.10/25/70 
(Record to Supreme Court 
(of U.S. - 25*.C0)Pd.8/5/71 

#£934 (continued) #8934 (continued) 

8934 

6934 

6934 

1970, 

1970, 

1970, 

1970, 

1970, 

May 5 

May 6. 

May 11. 

May 11. 

May 11. 

1970, May 11, 

1970, May 11, 

1970, May 15. 

1970, Aug. 31. 

Perkins, III, Esqs. in 

all preliminary Demurrers, 
as of this date. Rulings 

Plaintiff's Memorandum of Law, Table of Contents, 
and Certificate of Service thereon filed. 
Memorandum of Law of Defendant James B. Caine, Inc., 
and Certificate of Service thereon filed. 
Motion for summary judgment upon some Issues, 
Affidavit and Certificate of Service thereon, filed. 
Judge Daniel T. Prettyman on the Bench. Dave Dawson 
reporting. 
Leonard J. Kerpelman, Lee W. Bolte, Jon Oster, 
Raymond D# Coates, Thoman P " ' ~ 
Court. 
Hearing and Argument had on 
Motions and Petitions filed 
held sub-curia. 
The Motion for summary judgment upon some issues 
filed May 11, 1970, at 9:30 A.M., is reserved for future 
Argument and disposition. 
Answer to Memorandum of Law of Defendant James B. Caine, 
Inc., and Certificate of Service thereon filed. 

1970, June 17. Supplementary Plaintiff's Memorandum of Law, and 
Certificate of Service filed.-
Ordered that:-
1. The Petition to Intervene as Plaintiffs filed by 

the "North American Habitat Preservation Socirty 
and R. Doyle Grabarck, President and Individually, 
on January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James B. 
Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to 
the said Motion Ne Recipiatur filed by the Defendant, 
James B. Caine, Inc., on March 11, 1970, is DENIED: 

4. The Motion Raising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Properties, 
Inc., on November 7, 1969, is DENIED: 

6. The Demurrer of Defendant Maryland Marine Properties, 
Inc., to the Bill of Complaint, filed on October 20, 
1969, is SUSTAINED, without leaire to the Complaint to 
amend; 

7. The Demurrer of Defendant Board of Publi Works to 
the Bill of Complaint, filed on October 21, 1969, is 
SUSTAINED, without leave to the Complainant to amend 

#• The "Motion of Complainant for summary judgment upon 
Rflmp TgmiftK" filed by the Complainant on Kav 11f 

Defendant's costs. 

Att'y. -$10.00)Pd.10/26/70 

Receipt #98643 
Receipt #82106 & 91797 

1970, Sept. 

1970,.Sept. 

1970, Sept. 

1970, Sept. 
1970, Oct. 

1970, Oct. 5. 

1970, Oct. 7. 

1970, being more in the nature of a Demad for Ad­
mission of Facts, (which would have been a more 
appropriate Pleading) is GRANTED, the facts therein 
having been conceded in the absence of any response 
thereto by the Defendants; and 

9. The Complainant shall pay the costs of this proceeding, 
per Opinion and Order of Court filed. Copies of the 
Opinion and Order of Court mailed to Leonard J. 
Kerpelman, Esq., Jon F. Oster, Esq., Asst. Attorney 
General, Richard M. Pollitt, Esq., Lee W. Bolte, 
Esq., Raymond D. Coates, Esq., and to Thomas P. Perkijns, 
III, Esq. 

2. Demurrer of Defendant James B. Caine, Inc., and 
Certificate of service filed. 

2. Answer to Petition to Intervene and Certificate of 
Service filed. 

22. ORDERED that, for the reasons assigned in the Opinion 
and Order of this Court filed on August 31, 1970, whicfo 
said Opinion is specifically incorporated herein, by 
reference thereto, as thoughtfully set forth herein, 
the "Petition To Intervene as Plaintiffs" filed by 
the "North American Habitat Preservation Society" and 
R. Doyle Grabarck, on January 26, 1970, be, and the 
same is hereby DENIED, and the Demurrer of James B. 
Caine, Inc., be, and the same is hereby, SUSTAINED, 
without leave to the Complainant to amend, per Order 
of Court, filed. Copies of Order of Court mailed to 
Leonard J. Kerpelman, Esq., Jon F. Oster, Esq., Asst. 
Attorney General, Richard M. Pollitt, Esq., Lee W. 
Bolte, Esq., Raymond D. Coates, Esq., and Thomas P. 
Perkins, III, Esq. 

29. Order for Appeal and Certificate of Service filed. 
1. Photo copy of Amended Statement of costs dated October 

1, 1970, mailed to Leonard J. Kerpelman, Esq., Hon. 
Francis B. Burch, Jon. F. Oster, Esq., Richard M. 
Pollitt, Esq., Lee W. Bolte, Esq., Raymond D. Coates, 
Esq., Thomas P. Perkins, III, Esq., and Robert A. 
Shelton, Esq., Copy of Amended Statement of costs file[i. 

Letter dated October 1, 1970, from Leonard J. Kerpelman 
Esq., Baltimore, Maryland, to David Dawson, Court 
Reporter, filed. 
Letter from Leonard J. Kerpelman, Esq., to Clerk, Wor­
cester County Court, reply of Clerk at bottom of letteif, 
copy of statement of costs dated Sept. 2. 1970, and copy 
of Amended. Statement of costs dated October 1, 1970, filed. 
Copy of said letter, reply and statements of costs 
mailed to Leonard J. Kerpelman, Esq. 

(continued to next sheet) 
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LJK E l i n o r H. Kerpelman 
2403 W. Rogers Avenue 
Ba l t imore , Maryland ZL2Q9, 

Complainant , 

Vs. 

3T 

1969, Oc t . 9 . 

$934 
FBB 
JFO 
RMP 

20« 

20, 

S&B 
LWB 

RDC 
T P P . I I I 

RAS 

Hon. Marvin Man del, Governor, 
Louis L. Goldstein, Comptroll 
of the Treasury, and John 
Leutkemeyer, Treasur er; 
constituting the Board of 
Public Works of Maryland, 
State Office Building, 301 
Preston Street, Baltimore, 1, 
Maryland. (Serve one copy on 
the Governor at above address 
and one on Francis B. Burch, 
Esq., Attorney General of 
Maryland, one Charles Center, 
Baltimore, 2, Maryland) 
James B. Caine, Inc., a IOAO n«-h oi 
Maryland corporation (Serve oji: A * w » uct;« x a 

James B. Caine, Resident 
Agent, 53rd & Ocean Highway, 
Ocean City, Worcester Co., 
Maryland), and 
Maryland Marine Properties, 
Inc., a Maryland corporation, 
(Serve on: Raymond D. Coates, 
Atlantic Hotel Building, 
Ocean City, Worcester Co., 
Maryland), „«•,*„ 

Defendants. 1969, Nov. 7. 

1969, Sept. 30. Bill of Complaint for a Mandatory Injunction, 
and for Declaratory Relief and Interrogatories to 
the Defendant Board, filed. 

1969, Sept. 30. Subpoena with copies issued, together with copies 
of Bill of Complaint for a Mandatory Injunction, 
and for Declaratory Relief and Interrogatories 
to the Defendant Board attached and mailed to 
the Sheriff of Baltimore City and delivered to 
the Sheriff of Worcester County for service. 

"Summoned James B. Caine, Inc., by service upon James B. Caine 
and Maryland Marine Properties, Inc., by service upon Raymond 
D. Coates severally by leaving with each of them a copy of the 
Writ, together with Bill of Complaint for Mandatory Injunction 
and a Declaratory Relief Interrogatories to the Defendant 
Board attached this 30th day of September, 1969. So ans." 
R. Calvin Hall, Sheriff, By: James N. Jarman, Deputy Sheriff. 
nNon Est as to Hon. Marvin Mandel, Governor", J. Mufken, 
Frank J. Pelz, Sheriff. 
"Copy of the Process with a copy of Bill of Complaint served 
on Francis B. Burch, Esq., Attorney General of Maryland at 
One Charles Center, at 2:05 P.M. on the 1st day of October, 
1969, in the presence of Sol Damoff", Frank J. Pelz, 
Sheriff. 

Second Subpoena with copy issued, together 
with copy of Bill of Complaint for a Mandatory 
Injunction and for Declaratory Relief and 
Interrogatories to the Defendant Board 
attached and mailed to the Sheriff of Baltimore 
City for service on the Governor. 
Demurrer of Defendant, Maryland Marine Properties, 
Inc., and Certificate of Service thereon, filed. 
Memorandum of Law of Defendant, Maryland Marine 
Properties, Inc., in Support of Demurrer, filed. 
Demurrer of Defendant Board of Public Works 
and Certificate of Service thereon, filed. 
Motion Raising Preliminary Objection, Request 
for Hearing and Certificate of Service 
thereon, filed. 

"Summoned Honorable Marvin Mandel, Governor, and a copy of the 
process with a copy of the Bill of Complaint left with the 
defendant at 301 W. Preston St., at 12:30 P.M. on the 27 day 
of October, I969 in the presence of John Nuller, III", Frank 
J. Pelz, Sheriff. 
1969, Nov. 6. Reply to "Memorandum of Law of Maryland Marine 

in Support of Demurrer" and certificate of 
service thereon, filed. 
Motion Ne Recipiatur to Demurrer of Maryland 
Marine, Memorandum of Authorities and 

1969, Oct. 

1969, Oct. 

1969, Oct. 21. 

I Certificate of Service thereon, filed 
1969, Nov. 17 • Answer to Motion Raising Preliminary Objection, 

Memorandum of Authority and Certificate of 
Service thereon, filed. 
Petition to Intervene as Plaintiffs, Affidavit, 
and Certificate of Service thereon, filed. 
Unsigned Order to Show Cause, filed. 
Order to Show Cause filed. Copies of Petition, 
Affidavit and Show Cause Order mailed to Hon. 
Marvin Mandel, the Governor of the State of 
Maryland, Louis L, Goldstein, Comptroller of 
Treasury, John Leutkemeyer, Treasurer, Board 
of Public Works of Maryland, James B. Caine, 
Inc., Ocean City, Maryland, and Maryland 
Marine Properties, Inc., Ocean City, Maryland. 
Answer of Defendant, Maryland Marine Properties, 
Inc., to Petition to Intervene and Certificate 
of Service thereon, filed. 
Motion Ne Recipiatur as to Petition to 
Intervene as Plaintiffs and Certificate of 
Service thereon filed. 
Motion Ne Recipiatur, Memorandum of Rules in 
Authority and Certificate of Service thereon 1 
filed. Copy of same delivered to Lee W. I 
Bolte, Esq. ™ 
Copy of Motion Ne Recipiatur, Memorandum of 

~ Rules in Authority, and Amended Certificate 
of Service thereon filed. 
Letters written tor Hon, F.B. Burch and Jon F, 
Oster, Esq., L. W. Bolte, Esq., R. A.-SKeTTOir—*—""*"'" 
and T. P. Perkins, III, Esqs., R. D. Coates, 
Esq., R. M. Pollitt, Esq., and Leonard J. Rerpel- • 
man, Esq., setting case for Argument on all I 
Demurrers, Motions, Petitions & c , filed as of i 
the date of this notice, on Monday, May 11, 
1970, at 10:00 A.M., per copies of letters 
filed. 
Receipt of notification of assignment date 
from Robert A. Shelton and Thomas P. Perkins, 
III, Esqs., filed. 
Receipt of notification of assignment date from 
Lee W. Bolte, Esq., filed. 
Receipt of notification of assignment date from 
Raymond D. Coates, Esq., filed. 
Receipt of notification of assignment date from 
Leonard J. Kerpelman, Esq., filed. 
Letter from Leonard J. Kerpelman, Esq., to 
Frank W, Hales, Clerk, filed. 
Copy of letter from Richard H. Outten, Assignment 
Clerk to Leonard J. Kerpelman, Esq., filed. 

(continued) 
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1970, Jan. 26, 

1970, 
1970, 

Jan, 
Jan, 

26. 
26. 

1970, Feb. 24, 

1970, Feb. 27, 

1970, March 11. 

1970, March 16. 

1970, April g. 

1970, April 13. 

1970, April 13. 

1970, April 13. 

1970, April 24. 

1970, April 24. 

1970, April 24. 



CHANCERY DOCKET 

3934 

#8934 (continued) #8934 (continued I 

1970, Oct. 8. 

1970, Oct. 26, 

1970, Oct. 27. 

1970, Oct. 29. 
1971, May 13. 

1971, May 13. 

1971, May 13. 

1971, May 13. 

1971, July 22. 

1971, July 23. 

1971, July 23. 

1971, Aug. 9. 

1971, Aug. 9 . 

Photo copy of Notice advis ing a t torneys of record the 
case i s ready for inspect ion and transmission to the 
Court of Appeals, mailed t o Leonard J . Kerpelman, Esq.; 
Hon. Francis B. Burch; Hon. Jon F. Oster; Richard M. 
P o l l i t t , Esq.; Lee W. Bol te , Esq.; Raymond D. Coates, 
Esq.; Thomas P. Perkins, I I I , Esq.; and Robert A. Shelton 
Esq., per o r i g ina l^no t i ce , f i l e d . 
Order to enter an appeal to the Court of Appeals of 
Maryland from the judgment of the Court dated Sept. 22, 
1970, per Order f i l e d . 
Original papers of record , together with c e r t i f i e d copy 
of docket en t r i e s and statement of cos ts t ransmit ted t o 
the Court of Appeals of Maryland, Annapolis, Maryland, 
21404; sent c e r t i f i ed ma i l , re turn r ece ip t requested. 
Return receipt f i l e d . 
Transcript of record re turned from Court of Appeals 
of Maryland and f i l e d . 
(October 30 , 1970: Motion to Dismiss appeal f i l e d by 
James B. Caine, I n c . , one of appe l l ees . ) 
(November 16, 1970: Motion t o dismiss granted and 
tha t appeal dismissed,) - ' . 
(April 12, 1971: Order of August 3 1 , 1<?70, affirmed the 
appel lant to pay the c o s t s , Opinion by Barnes, J . ) , 
per Mandate, f i l e d . 
Le t t e r dated July 19, 1971, from Leonard J , Kerpelman, 
Esq. , Baltimore, Maryland, t o Clerk Circui t Court for 
Worcester County, f i l e d . 
Copy of l e t t e r from Frank W. Hales, Clerk, to Leonard 
J . Kerpelman, Esq. , Baltimore, Maryland, f i l e d . 
Statement of cos ts mailed t o Leonard J . Kerpelman, Esq. , 
Baltimore, Maryland, per copy f i l e d . 

Le t te r to Leonard J . Kerpelman, Esq. , from Frank W. Hales 
Clerk, advising case i s being forwarded to the Supreme 
Court of the United S t a t e s , Supreme Court Building, 
Washington, D.C, Photo copy of l e t t e r f i l e d . Photo 
copy of l e t t e r mailed t o the a t to rneys of record, namely: 
Honorable Francis B. Burch, Attorney General; Honorable 
Jon F. Oster , Assis tant Attorney General; Richard M, 
P o l l i t t , Esq.; Lee W. Bol te , Esq.; Raymond D. Coates, Esq, 
Thomas P. Perkins, I I I , Esq . , and Robert A. Shelton, Esq, 
Original papers of r ecord , together with ce r t i f i ed copy of 
docket e n t r i e s t ransmi t ted t o the Clerk of the Supreme Court 
of the United S t a t e s , Supreme Court Building, Washington, 
D.C,; sent c e r t i f i e d ma i l , re turn r e c e i p t requested. 



STATE OF MARYLAND, WORCESTER COUNTY, TO WIT: 

I, Frank W. Hales, Clerk of the Circuit Court for Worcester 

County, State of Maryland, hereby certify that the aforegoing is 

a true and correct copy of the docket entries in case No, 8934 

Chancery, in the Circuit Court for Worcester County; same being 

the case of Elinor H. Kerpelman, Complainant, Vs. Hon. Marvin 

Mandel, Governor, Louis, L. Goldstein, Comptroller of t̂ he Treasury, 

and John Leutkemeyer, Treasurer, Constituting the Board of Public 

Works of Maryland, State Office Building, 301 Preston Street, 

Baltimore 1, Maryland. (Serve one copy on the Governor at above 

address, and one on Francis B. Burch, Esq., Attorney General of 

Maryland, One Charles Center, Baltimore 2, Maryland), James B. 

Caine, Inc., a Maryland corporation, (Serve on: James B. Caine, 

Resident Agent, 53rd & Ocean Highway, Ocean City, Worcester Co., 

Maryland) and Maryland Marine Properties, Inc., a Maryland Corpora­

tion, (Serve on: Raymond D. Coates, Atlantic Hotel Building, Ocean 

City, Worcester Co., Maryland), Defendants. 

IN TESTIMONY WHEREOF, I hereunto 

set my hand and affix the Seal 

of the Circuit Court for Worcester 

County, State of Maryland, this 

9th day of August, A.D. 1971. 

the CircuitCourt for 
Worcester County, Maryland. 



CERTIFIED COPY 

NO. 3934 CHANCERY 

ELINOR H. KERPELMAN 
COMPLAINANT 

VS 

HON. MARVIN MANDEL, 
GOVERNOR, AL, 
CONSTITUTING THE BOARD OF 
PUBLIC WORKS OF MARYLAND, 
JAMES B. CAINE, INC., 

AND 
MARYLAND MARINE PROPERTIES 
INC., DEFENDANTS. 

DOCKET ENTRIES 

OFFICE OF 

FRANK W. HALES 
CLERK OF CIRCUIT COURT 
FOR WORCESTER COUNTY 

SNOW HILL. MD. 
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Elinor"H. Kerpelman 
2403 W. Rogers Avenue 
Baltimore, Maryland 21209, 

Complainant, 

• 8 W V 

V s . 

1969, Sept. 30, 

1969, Sept. 30, 
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S934 

$934 

3934 

Hon. Marvin Man del, Governor 
Louis L. Goldstein, Comptroll 
of the Treasury, and John 
Leutkemeyer , Treasur er; 
constituting the Board of 
Public Works of Maryland, 
State Office Building, 301 
Preston Street, Baltimore, 1, 
Maryland. (Serve one copy on 
the Governor at above address 
and one on Francis B. Burch, 
Esq., Attorney General of 
Maryland, one Charles Center, 
Baltimore, 2, Maryland) 
James B. Caine, Inc. , a 
Maryland corporation (Serve ofi 
James B. Caine, Resident 
Agent, 53rd & Ocean Highway, 
Ocean City, Worcester Co., 
Maryland), and 
Maryland Marine Properties, 
Inc., a Maryland corporation, 
(Serve on: Raymond D. Coates, 
Atlantic Hotel Building, 
Ocean City, Worcester Co., 
Maryland), 

Defendants. 

Bill of Complaint for a Mandatory Injunction, 
and for Declaratory Relief and Interrogatories 
the Defendant Board, filed. 
Subpoena with copies issued, together with copies 
of Bill of Complaint for a Mandatory Injunction, 
and for Declaratory Relief and Interrogatories 
to the Defendant Board attached and mailed to 
the Sheriff of Baltimore City and delivered to 
the Sheriff of Worcester County for service. 

"Summoned James B. Gaine, Inc., by service upon James B. Caine 
and Maryland Marine Properties, Inc., by service upon Raymond 
D. Coates severally by leaving with each of them a copy of the 
Writ, together with Bill of Complaint for Mandatory Injunction 
and a Declaratory Relief Interrogatories to the Defendant 
Board attached this 30th day of September, 1969. So ans." 
R. Calvin Hall, Sheriff, By: James N. Jarman, Deputy Sheriff. 
"Non Est as to Hon. Marvin Mandel, Governor", J. Mufken, 
Frank J. Pelz, Sheriff. „.,,*« -, . .. 
"Copy of the Process with a copy of Bill of Complaint 
on Francis B. Burch, Esq., Attorney General 
One Charles Center, at 2:05 P.M. on the 1st day of October, 

served 
Maryland at 

1969, in 
Sheriff. 

1969, Oct. 

the presence of Sol Damoff, Frank J. Pelz, 

9. 

20, 

( co nt i nu ed from abo ve) 

Second Subpoena with copy issued, together 
with copy of B i l l of Complaint for a Mandatory 
Injunct ion and for Declaratory Relief and 
In t e r roga to r i e s t o the Defendant Board 
a t tached and mailed t o the Sheriff of Baltimore 
City for service on the Governor. 
Demurrer of Defendant, Maryland Marine Proper t ies , 
I n c . , and Cer t i f i ca te of Service thereon, f i l e d . 
Memorandum of Law of Defendant, Maryland Marine 
P rope r t i e s , I n c . , in Support of Demurrer, f i l ed . 

Demurrer of Defendant Board of Public Works 
and Ce r t i f i c a t e of Service thereon, f i l e d . 

. Motion Raising Preliminary Objection, Request 
fo r Hearing and Cer t i f ica te of Service 
thereon, f i l e d . 

"Summoned Honorable Marvin Mandel, Governor, and a copy of t h e 
process with a copy of the B i l l of Complaint lef t with the 
defendant a t 301 W. Preston S t . , a t 12:30 P.M. on the 27 day 
of October, 1969 i n the presence of John Nuller, I I I " , Frank 
J . Pelz, Sheriff . 
1969, Nov. 6, 

1969, Oct. 

1969, Oct. 

1969, Oct. 

1969, Oct. 21, 

20, 

21, 

1969, Nov. 7 . 

1969, Nov. 17. 

Reply t o "Memorandum of Law of Maryland Marine 
in Support of Demurrer" and ce r t i f i ca t e of 
serv ice thereon, f i l e d . 
Motion Ne Recipiatur t o Demurrer of Maryland 
Marine, Memorandum of Authorities and 
Cer t i f i ca t e of Service thereon, f i l e d . - - . . — 

1970, 
1970, 

Jan, 
Jan, 

26, 
26, 

Answer to Motion Raising Preliminary Objection, 
Memorandum of Authority and Certificate of 
Service thereon, filed. 

1970, Jan. 26. Petition to Intervene as Plaintiffs, Affidavit, 
and Certificate of Service thereon, filed. 
Unsigned Order to Show Cause, filed. 
Order to Show Cause filed. Copies of Petition, 
Affidavit and Show Cause Order mailed to Hon. 
Marvin Mandel, the Governor of the State at~~ 
Maryland, Louis L. Goldstein, Comptroller of 
Treasury, John Leutkemeyer, Treasurer, Board 
of Public Works of Maryland, James B. Caine, 
Inc., Ocean City, Maryland, and Maryland 
Marine Properties, Inc., °cean City, Maryland. 
Answer of Defendant, Maryland Marine Properties, 
Inc., to Petition to Intervene and Certificate 
of Service thereon, filed. 
Motion Ne Recipiatur as to Petition to 
Intervene as Plaintiffs and Certificate of 
Service thereon filed. 

1970, Feb. 24, 

1970, Feb. 27, 

1970, March 11, 

1970, March 16, 

1970, April 6, 

Motion 

1970, April 13 

1970, 

1970, 

1970, 

1970, 

1970, 

April 13 

April 13 

April 24 

April 24 

April 24 

Ne Recipiatur, Memorandum of Rules in 
Authority and Certificate of Service thereon 
filed. Copy of same delivered to Lee W. 
Bolte, Esq. 
Copy of Motion Ne Recipiatur, Memorandum of 
Rules in Authority, and Amended Certificate 
of Service thereon filed. 
Letters written tor Hon. F.B. Burch and Jon F. 
Oster, Esq., L, W. Bolte, Esq., R. A. Shelton 
and T. P. Perkins, III, Esqs., R. D. Coates, 
Esq., R. M. Pollitt, Esq., and Leonard J. Kerpel-
man, Esq., setting case for Argument on all 
Demurrers, Motions, Petitions & c , filed as of 
the date of this notice, on Monday, May 11, 
1970, at 10:00 A.M., per copies of letters 
filed. 
Receipt of notification of 
from Robert A. Shelton and 
III, Esqs., filed. 
Receipt "of notification of assignment date from 
Lee W. Bolte, Esq., filed. 
Receipt of notification of , 
Raymond. D. Coates, Esq., fu 
Receipt of notification of assignment 
Leonard J. Kerpelman, Esq., tiled. 
Letter from Leonard J. Kerpelman, Esq., 
Frank W. Hales, Clerk, f i l ed . 
Copy of l e t t e r from Richard H. Outten, Assignment 
Clerk t o Leonard J . Kerpelman, Esq. , f i l e d . 

assignment date 
Thomas P. Perkins, 

assignment 
Lied. date 

date 

t o 

from 

from 

.{, cootinnedl = £ 2 -
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1970, May 5 . 

1970, Kay 6 . 

1970, May 1 1 . 

1970, May. 1 1 . 

1970, fey 1 1 . 

1970, May 11. 

1970, May 11. 

1970, May 15. 

1970, June 17. 

1970, Aug. 31. 

3934 

3934 

1970, Sept. 2 

1970, Sept. 2. 

1970, Sept. 22, 

1970, Sept. 29, 
1970, Oct. 1. 

1970, Oct. 5. 

1970, Oct. 7. 

Perkins, III, Esqs. in 

all preliminary Demurrers, 
Rulings 

Plaintiff*s Memorandum of Law, Table of Contents, 
and Certificate of Service thereon filed. 
Memorandum of Law of Defendant James B. Caine, Inc., 
and Certificate of Service thereon filed. 
Motion for summary judgment upon some Issues, 
Affidavit and Certificate of Service thereon, filed. 
Judge Daniel T. Prettyman on the Bench. Dave Dawson 
reporting. 
Leonard J. Kerpelman, Lee W. Bolte, Jon Oster, 
Raymond D. Coates, Thoman P 
Court. 
Hearing and Argument had on 
Motions and Petitions filed as of" this date". 
held sub-curia. 
The Motion for summary judgment upon some issues 
filed-'May 11, 1970, at 9:30 A.M., is reserved for future 
Argument and disposition. 
Answer to Memorandum of Law of Defendant James B. Caine, 
Inc., and Certificate of Service thereon filed. 
Supplementary Plaintiff^ Memorandum of Law, and 
Certificate of Service filed. 
Ordered that:-
1. The Petition to Intervene as Plaintiffs filed by 

the "North American Habitat Preservation Socirty 
and R. Doyle Grabarek, President and Individually, 
on January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James B. 
Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 
The Motion Ne Recipiatur filed by Complainant to 
the said Motion Ne Recipiatur filed by the Defendant, 
James B. Caine, Inc., on March 11, 1970, is DENIED: 
The Motion Raising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 
The Motion Ne Recipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Properties, 
Inc., on November 7, 1969, is DENIED: 
The Demurrer of Defendant Maryland Marine Properties, 
Inc., to the Bill of Complaint, filed on October 20, 
1969, is SUSTAINED, without leave to the Complaint to 
amend; 
The Demurrer of Defendant Board of Publi Works to 
the Bill of Complaint, filed on October 21, 1969, is 
SUSTAINED, without leave to the Complainant to amend 
The "Motion of Complainant for summary judgment upon 
same Tgmiftw" fil^H by the Complainant on May 111 

— _ — _ _ I O ; ^ 2 5 7 > 7 0 . . . _ 

A t t ' y . - $10.00)Y/aived 
Clerk - 10 .00 )Pd .9 /30 /69 
Clk.Add.- 5 .00)Pd.10/26/70 
S h e r i f f - 3 .00)Pd .9 /30 /69 

B a l t o . C i t y . - " 
Sher i f f add! 4 .00) Pd. 9/30/69 

Wor. Co.- '* 
Clk.Add.- 90 .00 )Pd. 10/26/70 
Record - 25.00 )Pd.10/26/70 

3. 

4. 

5. 

6. 

7. 

3. 

Defendant's costs. 

Att'y. -$10.00)Pd.10/26/70 

Receipt #32106 & 91797 

1970, being more in the nature of a Demati for Ad­
mission of Facts, (which v/ould have been a more 
appropriate Pleading) is GRANTED, the facts therein 
having been conceded in the absence of any response 
thereto by the Defendants; and 

) , The Complainant shall pay the costs of this proceeding 
per Opinion and Order of Court filed. Copies of the 
Opinion and Order of Court mailed to Leonard J. 
Kerpelman, Esq. , Jon F. Oster, Esq., Asst. Attorney 
General, Richard M. Pollitt, Esq., Lee W. Bolte, 
Esq., Raymond D. Coates, Esq., and to Thomas P. Perkijns, 
III, Esq. 

Demurrer of Defendant James B. Caine, Inc., and 
Certificate of service filed. 
Answer to Petition to Intervene and Certificate of 
Service filed. 
ORDERED that, for the reasons assigned in the Opinion 
and Order of this Court filed on August 31, 1970, whicfi 
said Opinion is specifically incorporated herein, by 
reference thereto, as thougl/fully set forth herein, 
the "Petition To Intervene as Plaintiffs" filed by 
the "North American Habitat Preservation Society" and 
R. Doyle Grabarek, on January 26, 1970, be, and the 
same is hereby DENIED, and the Demurrer of James B. 
Caine, Inc., be, and the same is hereby, SUSTAINED, 
without leave to the Complainant to amend, per Order 
of Court, filed. Copies of Order of Court mailed to 
Leonard J. Kerpelman, Esq., Jon F. Oster, Esq., Asst. 
Attorney General, Richard M. Pollitt, Esq., Lee W. 
Bolte, Esq., Raymond D. Coates, Esq., and Thomas P. 
Perkins, III, Esq. 
Order for Appeal and Certificate of Service filed. 
Photo copy of .Amended Statement of costs dated October 
1, 1970, mailed to Leonard J. Kerpelman, Esq., Hon. 
Francis B. Burch, Jon. F. Oster, Esq., Richard M. 
Pollitt, Esq., Lee W. Bolte, Esq., Raymond D. Coates, 
Esq., Thomas P. Perkins, III, Esq., and Robert A. 
Shelton, Esq., Copy of Amended Statement of costs file 

Letter dated October 1, 1970, from Leonard J. Kerpelman 
Esq., Baltimore, Maryland, to David Dawson, Court 
Reporter, filed. 
Letter from Leonard J. Kerpelman, Esq., to Clerk, Wor­
cester County Court, reply of Clerk at bottom of letter, 
copy of statement of costs dated Sept. 2. 1970, and COPY 
01 Amended Statement of costs dated October 1, 1970 filed 
Copy of said letter, reply and statements of costs * ' 
mailed to Leonard J. Kerpelman, Esq. 

(continued to next sheet) 
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1970, Oct. 8. Photo copy of Notice advising attorneys of record the 
case is ready for inspection and transmission to the 
Court of Appeals, mailed to Leonard J. Kerpelman, Esq.; 
Hon. Francis B. Burch; Hon. Jon F. Oster; Richard M. 
Pollitt, Esq.; Lee W. Bolte, Esq.; Raymond D* Coates, 
Esq.; Thomas P. Perkins, III, Esq.; and Robert A. Shelton 
Esq., per original notice, filed. 

1970, Oct. 26. Order to enter an appeal to the Court of Appeals of 
Maryland from the judgment of- the Court dated Sept. 22, 
1970, per Order filed. 

934 



STATE OF MARYLAND, WORCESTER COUNTY, TO WIT: 

I, Frank W. Hales, Clerk of the Circuit Court for Worcester 

County, State of Maryland, hereby certify that the aforegoing is 

a true and correct copy of the docket entries in case No. 6934 

Chancery, in the Circuit Court for Worcester County; same being 

the case of Elinor H. Kerpelman, Complainant, Vs. Hon. Marvin 

Mandel, Governor, Louis L. Goldstein, Comptroller of the Treasury, 

and John Leutkemeyer, Treasurer, Constituting the Board of Public 

Works of Maryland, State Office Building, 301 Preston Street, 

Baltimore 1, Maryland. (Serve one copy on the Governor at above 

address, and one on Francis B, Burch, Esq., Attorney General of 

Maryland, One Charles Center, Baltimore 2, Maryland), James B. 

Caihe, Inc., a Maryland corporation, (Serve on: James B. Caine, 

Resident Agent, 53rd & Ocean Highway, Ocean City, Worcester Co., 

Maryland) and Maryland Marine Properties, Inc., a Maryland Corpor^ 

tion, (Serve out Raymond D. Coates, Atlantic Hotel Building, 

Ocean City, Worcester Co., Maryland), Defendants* 

IN TESTIMONY WHEREOF, I hereunto 

set my hand and affix the Seal 

of the Circuit Court for Worcester 

County, State of Maryland, this 

27th day of October, A.D. 1970. 

Clerk of the Circuit Court for 
Worcester County, Maryland. 

By ^^iA^&kf^^/f 
Deputy Clerk. 
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LJK E l i n o r H. Kerpelman 
2403 W. Rogers Avenue 
Ba l t imore , Maryland 212091 

Complainant , 

Vs . 

1969, S e p t . 30, 

1969, Sep t . 30, 

3934 
FBB 
JFO 
RMP 

1 , 
on 

S&B 
LWB 

RDC 
TPP , I I I 

RAS 

Hon. Marvin Man d e l , Governor, 
Louis L. G o l d s t e i n , Comptroll|er 
of t h e T reasu ry , and John 
Leutkemeyer, Treasur e r ; 
c o n s t i t u t i n g t h e Board of 
Pub l ic Works of Maryland, 
S t a t e Office Bu i ld ing , 301 
Pres ton S t r e e t , Ba l t imore , 
Maryland. (Serve one copy 
the Governor a t above a d d r e s s 
and one on F r a n c i s B. Burch, 
Esq . , Attorney General of 
Maryland, one Charles Center , 
Ba l t imore , 2, Maryland) 
James B. Caine, I n c . , a 
Maryland c o r p o r a t i o n (Serve on 
James B. Caine , Res ident 
Agent, 53rd & Ocean Highway, 
Ocean C i t y , Worcester Co . , 

Maryland) , and 
Maryland Marine P r o p e r t i e s , 
I n c . , a Maryland c o r p o r a t i o n , 
(Serve on: Raymond D. Coa tes , 
A t l a n t i c Hote l Bu i ld ing , 
Ocean C i t y , Worcester C o . , 
Maryland) , 

Defendants . 

B i l l of Complaint f o r a Mandatory I n j u n c t i o n , 
and f o r D e c l a r a t o r y Re l i e f and I n t e r r o g a t o r i e s t o 
the Defendant Board, f i l e d . 
Subpoena w i t h copies i s s u e d , t o g e t h e r w i t h cop ies 
of B i l l of Complaint for a Mandatory I n j u n c t i o n , 
and for Dec la ra to ry Re l i e f and I n t e r r o g a t o r i e s 
t o the Defendant Board a t t a ched and mailed t o 
t h e S h e r i f f of Baltimore City and d e l i v e r e d t o 
the She r i f f of Worcester County for s e r v i c e . 

"Summoned James B. Caine , I n c . , by s e r v i c e upon James B. Caine 
and Maryland Marine P r o p e r t i e s , I n c . , by s e r v i c e upon Raymond 
D. Coates s e v e r a l l y by l e a v i n g wi th each of them a copy of the 
W r i t , t o g e t h e r with B i l l of Complaint fo r Mandatory I n j u n c t i o n 
and a D e c l a r a t o r y Re l i e f I n t e r r o g a t o r i e s t o the Defendant 
Board a t t a c h e d t h i s 30th day of September, 1969. So a n s , " 
R. Calvin H a l l , S h e r i f f , By: James N. Jarman, Deputy S h e r i f f . 

"Non Est as to Hon. Marvin Mandel, Governor", J . Mufken, 
Frank J . P e l z , S h e r i f f . 

"Copy of t h e Process wi th a copy of B i l l of Complaint served 
on F r a n c i s B. Burch, E s q . , Attorney General of Maryland a t 
One C h a r l e s Cen te r , a t 2:05 P.M. on t h e 1 s t day of October , 

1969, i n t h e presence of Sol Damoff", Frank J . P e l z , 
She r i f f . 

1969, O c t . 9* Second Subpoena with copy i s s u e d , t o g e t h e r 
„ with copy of B i l l of Complaint fo r a Mandatory 

I n j u n c t i o n and for Dec la ra to ry Rel ief and 
I n t e r r o g a t o r i e s t o the Defendant Board 
a t t a c h e d and mailed t o t h e Sher i f f of Bal t imore 
Ci ty f o r s e r v i c e on t h e Governor. 
Demurrer of Defendant , Maryland Marine P r o p e r t i e s , 
I n c . , and C e r t i f i c a t e of Service t h e r e o n , f i l e d . 
Memorandum of Law of Defendant, Maryland Marine 
P r o p e r t i e s , I n c . , i n Support of Demurrer, f i l e d . 

Demurrer of Defendant Board of Pub l ic Works 
and C e r t i f i c a t e of Service t h e r e o n , f i l e d . 
Motion Raising Pre l iminary Object ion, Request 
f o r Hear ing and C e r t i f i c a t e of Service 
t h e r e o n , f i l e d . 

"Summoned Honorable Marvin Mandel, Governor, and a copy of t h e 
p r o c e s s w i th a copy of t h e B i l l o f Complaint l e f t wi th the 
defendant a t 301 W. P re s ton S t . , a t 12:30 P.M. on the 27 day 
of Oc tober , 1969 i n t h e p re sence of John Nul ler , I I I " , Frank 
J . P e l z , S h e r i f f . 

1969, Oc t . 20 . 

1969, O c t . 2 0 . 

1969, Oc t . 2 1 . 

. 1969, Oc t . 21, 

1969, Nov. 6. 

1969, Nov. 7. 

Reply to "Memorandum of 
in Support of Demurrer" 
service thereon, filed. 
Motion Ne Recipiatur to 

Law of Maryland Marine 
and certificate of 

Demurrer of Maryland 
Marine, Memorandum of Authorities and 
Certificate of Service thereon, flleU; 
Answer to Motion Raising Prelimisary Objection, 
Memorandum of Authority and Certificate of 
Service thereon, filed. 
Petition to Intervene as Plaintiffs, Affidavit, 
and Certificate of Service thereon, filed. 
Unsigned Order to Show Cause, filed. 
Order to Show Cause filed. Copies of Petition, 
Affidavit and Show Cause Order mailed to Hon. 
Marvin Mandel, the Governor of the State of 
Maryland, Louis L. Goldstein, Comptroller of 
Treasury, John Leutkemeyer, Treasurer, Board 
of Public Works of Maryland, James B. Caine, 
Inc., Ocean City, Maryland, and Maryland 
Marine Properties, Inc., 0Cean City, Maryland. 
Answer of Defendant, Maryland Marine Properties, 
Inc., to Petition to Intervene and Certificate 
of Service thereon, filed. 
Motion Ne Recipiatur as to Petition to 
Intervene as Plaintiffs and Certificate of 
Service thereon filed. 
Motion Ne Recipiatur, Memorandum of Rules in 
Authority and Certificate of Service thereon 
filed. Copy of same delivered to Lee W. 
Bolte, Esq. 
Copy of Motion Ne Recipiatur, Memorandum of 

~ Rules in Authority, and Amended Certificate 
of Service thereon filed. 
Letters written tor Hon. F.B. Burch and Jon F. 
Oster, Esq., L. W. Bolte, Esq., R. A. Shelton 
and T. P. Perkins, III, Esqs., R. D. Coates, 
Esq., R. M. Pollitt, Esq., and Leonard J. Kerpel-' 
man, Esq., setting case for Argument on all 
Demurrers, Motions, Petitions & c , filed as of 
the date of this notice, on Monday, May 11, 
1970, at 10:00 A.M., per copies of letters 
filed. 
Receipt of notification of assignment date 
from Robert A. Shelton and Thomas P. Perkins, 
III, Esqs., filed. 
Receipt of notification of assignment date from 
Lee W. Bolte, Esq., filed. 
Receipt of notification of assignment date from 
Raymond D. Coates, Esq., filed. 
Receipt of notification of assignment date from 
Leonard J. Kerpelman, Esq., filed. 
Letter from Leonard J. Kerpelman, Esq., to 
Frank W, Hales, Clerk, filed. Copy of letter from Richard H. Outten, Assignment Clerk to Leonard J. Kerpelman, Esq., filed. (continued) 

I 
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1969, Nov. 17. 

1970, Jan. 26. 

1970, Jan. 26. 
1970, Jan. 26. 

3934 (continued from above) 

1970, Feb. 24. 

1970, Feb. 27. 

1970, March 11. 

1970, March 16, 

1970, April 8. 

8934 

1970, April 13. 

1970, April 13. 

1970, April 13.. 

1970, April 24. 

1970, April 24. 

1970, April 24. 
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^934 
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1970, May 5 . 

1970, May 6 . 

1970, May 1 1 . 

1970, May 1 1 . 

1970, May 1 1 . 

1970, toy 1 1 . 

1970, May 1 1 . 

1970, May 15. 

1970, June 17 . 

1970, Aug. 3 1 . 

P e r k i n s , I I I , Esqs . i n 

a l l p r e l i m i n a r y Demurrers, 
a s of t h i s d a t e . Rul ings 

P l a i n t i f f ' s Memorandum of Law, Table of Con ten t s , 
and C e r t i f i c a t e of Se rv ice t h e r e o n f i l e d . 
Memorandum of Law of Defendant James B. Caine , I n c . , 
and C e r t i f i c a t e of Se rv i ce t he r eon f i l e d . 
Motion fo r summary judgment upon some I s s u e s , 
Af f idav i t and C e r t i f i c a t e of Se rv ice t h e r e o n , f i l e d . 
Judge Danie l T. Pret tyman on t h e Bench. Dave Dawson 
r e p o r t i n g . 
Leonard J . Kerpelman, Lee W. B o l t e , Jon O s t e r , 
Raymond D. Coates , Thoman P ~ " ' ~ 

Court . 
Hearing and Argument had on 
Motions and P e t i t i o n s f i l e d 
held s u b - c u r i a . 
The Motion f o r summary judgment upon some i s s u e s 
f i l e d May 11 > 1970, a t 9:30 A.M., i s reserved f o r f u t u r e 
Argument and d i s p o s i t i o n . 
Answer t o Memorandum of Law of Defendant James B. Caine , 
I n c . , and C e r t i f i c a t e of Se rv i ce the reon f i l e d . 
Supplementary P l a i n t i f f ' s Memorandum of Law, and 
C e r t i f i c a t e of Se rv ice f i l e d . 
Ordered t h a t : -
1 . The P e t i t i o n t o I n t e r v e n e a s P l a i n t i f f s f i l e d by 

t h e "North American Hab i t a t P r e s e r v a t i o n S o c i r t y 
and R. Doyle Grabarck, P r e s i d e n t and I n d i v i d u a l l y , 
on January 26, 1970, i s DENIED; 

2 . The Motion Ne R e c i p i a t u r f i l e d by Defendant James B. 
Caine , I n c . , t o t h e s a i d P e t i t i o n t o In t e rvene a s 
P l a i n t i f f s , on February 27, 1970, i s DENIED; 

3 . The Motion Ne R e c i p i a t u r f i l e d by Complainant t o 
t h e sa id Motion Ne R e c i p i a t u r f i l e d by t h e Defendant, 
James B . Caine , I n c . , on March-11, 1970, i s DENIED: 

4 . The Motion Rais ing P re l im ina ry Objec t ion f i l e d by 
t h e Defendant James B. Caine , I n c . , on October 2 1 , 
1969, i s DENIED; .. . 

5 . The Motion Ne R e c i p i a t u r f i l e d by Complainant t o 
Demurrer of t h e Defendant Maryland Marine P r o p e r t i e s , 
I n c . , on November 7 , 1969, i s DENIED: 
The Demurrer of Defendant Maryland Marine P r o p e r t i e s , 
I n c . , t o t h e B i l l of Complaint , f i l e d on October 20, 
1969, i s SUSTAINED, wi thou t l e a v e t o t h e Complaint t o 
amend; 
The Demurrer of Defendant Board of Publfc V/orks t o 
t h e B i l l of Complaint , f i l e d on October 2 1 , 1969, i s 

SUSTAINED, wi thout l eave t o t h e Complainant t o amend 
The "Motion of Complainant f o r summary judgment upon 
fsamft I s s u e r " fi led, by t h e ^ " 1 " 1 8 - ' 1 1 3 ^ ™ ™*v 1 1 

A t t ' y . - $10 .OOH/sived 
Clerk - 10 .00}Pd.9/30/69 
Clk.Add.- 5.00}Pd.10/26/70 
S h e r i f f - 3 .00}Pd.9/30/69 

B a l t o . Ci ty . -* 
S h e r i f f a d f l 4 . 0 0 ) P d . 9/30/69 

War. Co. - * 
Clk.Add.- 90 .00 )Pd.10/26/70 
Record - 25.00 )Pd.10/25/70 
(Record t o Supreme Court 
(of U.S. - 25*.C0)Pd.3/5/71 

6. 

7. 

3, 
;omplainant on lay 11 a 

Defendant ' s c o s t s . 

Att »y. .-$10.00) Pd .10/26/70 

Receipt #93643 
Receipt #32106 & 91797 

1970, Sept. 2. 

1970, Sept. 2. 

1970, Sept. 22. 

1970, Sept. 29. 
1970, Oct. 1. 

1970, Oct. 5. 

1970, Oct. 7. 

1970, being more in the nature of a Demad for Ad­
mission of Facts, (which would have been a more 
appropriate Pleading) is GRANTED, the facts therein 
having been conceded in the absence of any response 
thereto by the Defendants; and 

?. The Complainant shall pay the costs of this proceedir^g, 
per Opinion and Order of Court filed. Copies of the 
Opinion and Order of Court mailed to Leonard J. 
Kerpelman, Esq., Jon F. Oster, Esq., Asst. Attorney 
General, Richard M. Pollitt, Esq., Lee W. Bolte, 
Esq., Raymond D. Coates, Esq., and to Thomas P. Perkijns, 
III, Esq. 

Demurrer of Defendant James B. Caine, Inc., and 
Certificate of service filed. 
Answer to Petition to Intervene and Certificate of 
Service filed. 
ORDERED that, for the reasons assigned in the Opinion 
and Order of this Court filed on August 31, 1970, whic|s 
said Opinion is specifically incorporated herein, by 
reference thereto, as thougl/fully set forth herein, 
the "Petition To Intervene as Plaintiffs" filed by 
the "North American Habitat Preservation Society" and 
R. Doyle Grabarck, on January 26, 1970, be, and the 
same is hereby DENIED, and the Demurrer of James B. 
Caine, Inc., be, and the same is hereby, SUSTAINED} 
without leave to the Complainant to amend, per Order 
of Court, filed. Copies of Order of Court mailed to 
Leonard J. Kerpelman, Esq., Jon F. Oster, Esq., Asst. 
Attorney General, Richard M. Pollitt, Esq., Lee V/. 
Bolte, Esq., Raymond D. Coates, Esq., and Thomas P. 
Perkins, III, Esq. 
Order for Appeal and Certificate of Service filed. 
Photo copy of .Amended Statement of costs dated October 
1, 1970, mailed to Leonard J. Kerpelman, Esq., Hon. 
Francis B. Burch, Jon. F. Oster, Esq., Richard M. 
Pollitt, Esq., Lee ¥. Bolte, Esq., Raymond D. Coates, 
Esq., Thomas P. Perkins, III, Esq., and Robert A. 
Shelton, Esq., Copy of Amended Statement of costs file 

Letter dated October 1, 1970, from Leonard J. Kerpelman 
Esq., Baltimore, Maryland, to David Dawson, Court 
Reporter, filed. ' 
Letter from Leonard J. Kerpelman, Esq., to Clerk, Wor­
cester County Court, reply of Clerk at bottom of letter, 
copy of statement of costs dated Sept. 2. 1970, and copy 
Of Amended.-Stja-temen-b of costs dated October 1,1970, filed 
Copy of said letter, reply and statements of costs 1 ' 
mailed to Leonard J. Kerpelman, Esq. 

(continued to next sheet) 



CHANCERY DOCKET 

3934 

#3934 (continued) #3934 (continuedI 

1970, Oct. 3. 

1970, Oct. 26. 

1970, Oct. 27. 

1970, Oct. 29. 
1971, May 13. 

1971, May 13. 

1971, May 13. 

1971, May 13. 

1971, July 22. 

1971, July 23. 

1971, July 23. 

1971, Aug. 9. 

1971, Aug. 9 . 

Photo copy of Notice advis ing a t torneys of record the 
case i s ready for inspect ion and transmission to the 
Court of Appeals, mailed t o Leonard J . Kerpelman, Esq.; 
Hon. Francis B. Burch; Hon. Jon F. Oster; Richard M. 
P o l l i t t , Esq.; Lee W. Bol te , Esq.; Raymond D. Coates, 
Esq.; Thomas P. Perkins, I I I , Esq.; and Robert A. She!ton 
Esq. , per o r i g i n a l ' n o t i c e , f i l e d . 
Order to enter an appeal to the Court of Appeals of 
Maryland from the judgment of the Court dated Sept. 22, 
1970, per Order f i l e d . 
Original papers of record , together with c e r t i f i e d copy 
of docket en t r i e s and statement of cos ts t ransmit ted to 
the Court of Appeals of Maryland, Annapolis, Maryland, 
21404; sent ce r t i f i ed mai l , re turn r ece ip t requested. 
Return receipt f i l e d . 
Transcript of record re turned from Court of Appeals 
of Maryland and f i l e d . 
(October 30, 1970: Motion to Dismiss appeal f i l e d by 
James B. Caine, I n c . , one of appe l lees . ) 
(November 16, 1970: Motion t o dismiss granted and 
tha t appeal dismissed.) -
(April" 12, 1971: Order of August 3 1 , 1^70, affirmed the 
appellant to pay the c o s t s , Opinion by Barnes, J . ) , 
per Mandate, f i l e d . 
Le t t e r dated July 19 , 1971, from Leonard J . Kerpelman, 
Esq. , Baltimore,- Maryland, t o Clerk Circui t Court for 
Worcester County, f i l e d . 
Copy of l e t t e r from Frank W. Hales, Clerk, to Leonard 
J . Kerpelman, Esq. , Baltimore, Maryland, f i l e d . 
Statement of cos t s mailed t o Leonard J . Kerpelman, Esq. , 
Baltimore, Maryland, per copy f i l e d . 

Let ter to Leonard J . Kerpelman, Esq., from Frank W. Hales 
Clerk, advising case i s being forwarded to the Supreme 
Court of the United S t a t e s , Supreme Court Building, 
Washington, D.C. Photo copy of l e t t e r f i l e d . Photo 
copy of l e t t e r mailed t o the a t to rneys of record, namely: 
Honorable Francis B. Burch, Attorney General; Honorable 
Jon F. Oster , Assistant Attorney General; Richard M, 
P o l l i t t , Esq.; Lee W. Bol te , Esq.; Raymond D. Coates, Esq, 
Thomas P. Perkins, I I I , Esq . , and Robert A. Shelton, Esq. Original papers of record , together with ce r t i f i ed copy or docket e n t r i e s t ransmi t ted t o the Clerk of the Supreme Court of the United S t a t e s , Supreme Court Building, Washington, D.C.; sent c e r t i f i e d ma i l , re turn r e c e i p t requested. 



STATE OF MARYLAND, WORCESTER COUNTY, TO WIT: 

I, Frank W, Hales, Clerk of the Circuit Court for Worcester 

County, State of Maryland, hereby certify that the aforegoing is 

a true and correct copy of the docket entries in case No. 8934 

Chancery, in the Circuit Court for Worcester County; same being 

the case of Elinor H. Kerpelman, Complainant, Vs. Hon. Marvin 

Mandel, Governor, Louis, L. Goldstein, Comptroller of ̂ he Treasury, 

and John Leutkemeyer, Treasurer, Constituting the Board of Public 

Works ef Maryland, State Office Building, 301 Preston Street, 

Baltimore 1, Maryland. (Serve one copy on the Governor at above 

address, and one on Francis B; Burch, Esq., Attorney General of 

Maryland, One Charles Center, Baltimore 2, Maryland), James B. 

Caine, Inc., a Maryland corporation, (Serve on: James B. Caine, 

Resident Agent, 53rd & Ocean Highway, Ocean City, Worcester Co., 

Maryland) and Maryland Marine Properties, Inc., a Maryland Corpora­

tion, (Serve on: Raymond D. Coates, Atlantic Hotel Building, Ocean 

City, Worcester Co., Maryland), Defendants. 

IN TESTIMONY WHEREOF, I hereunto 

set my hand and affix the Seal 

of the Circuit Court for Worcester 

County, State of Maryland, this 

9th day of August, A.D. 1971. 

Clerkofthe Circuit Court for 
Worcester County, Maryland* 
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IN THE 

CIRCUIT COURT jp Z± 

OP 

BALTIMORE CITY 

78A/228 
42831A 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

Now comes Defendant, Francis B. Burch, in his capacity as 

Attorney General of Maryland, by his attorney, Robert P. Sweeney, 

Deputy Attorney General, and in his individual capacity, by his 

attorney, William W. Cahlll, Jr., and, in answer to the Bill of 

Complaint for an Injunction, and each and every paragraph thereof, 

says: 

1. That in answer to Paragraph 1 of said Bill of Complaint, 

he admits that litigation, captioned "Kerpelman v. Mandel, et al., 

Circuit Court No. 2 of Baltimore City, Docket 78A, Folio 142, 

Pile No. 42686-A", was filed by the Complainant herein] that on 

August 7, 1969, he filed a Demurrer and Memorandum in support 

thereof on behalf of the Defendant Board of Public Works of 

Maryland in that litigation] and that on September 29, 1969, the 

litigation was dismissed by Order of Court, upon payment of costs 

by the Complainant, after the Demurrers and Motions Raising 

Preliminary Objections of various defendants had been sustained 

with leave granted to the Complainant herein to amend her Bill 

of Complaint within 20 days. He avers that Complainant's 

characterization of the legal and factual allegations raised in 

that litigation, contained in Paragraph 1 of the present Bill 

ELINOR H. KERPELMAN : 

Complainant : 

vs. t 

FRANCIS B. BURCH, : 
Attorney General of Maryland 

: 
Defendant 

::: ::: ::: ::: 

ANSWER 



of Complaint, should be disregarded by this Honorable Court, 

the Bill of Complaint in that terminated litigation being the 

best evidence of its contents. He denies the remaining allega­

tions of Paragraph 1 of the Bill of Complaint. 

2. That he denies the allegations contained in Paragraph 

2 of the Bill of Complaint, except that he admits that his 

appearance was entered as counsel for the Defendant Board of 

Public Works of Maryland in the terminated litigation entitled 

"Kerpelman v. Mandel, et al., Circuit Court No. 2 of Baltimore 

City, Docket 78A, Folio 142, File No. 42686-A" and has also been 

entered as counsel for Defendant Board of Public Works of 

Maryland in the pending litigation, captioned "Kerpelman v. 

Mandel, et al., Circuit Court for Worcester County, Chancery 

No. 8934", filed on September 30, 1969; and that he filed a 

Demurrer, sustained by the Circuit Court No. 2 of Baltimore City, 

to the Bill of Complaint in the terminated litigation. 

3. Because no additional allegations are contained in 

Paragraph 3 of the Bill of Complaint, no answer is required to 

that paragraph. 

4. That he denies the allegations contained in Paragraph 

4 of the Bill of Complaint, except that he admits that he is 

constitutionally required, by Article V, Section 3 of the 

Maryland Constitution, to provide legal representation to the 

Board of Public Works of Maryland in actions brought against it. 

5. Because no additional allegations are contained in 

Paragraph 5 of the Bill of Complaint, no answer is required to 

that paragraph. 

6. That he denies the allegations contained in Paragraph 6, 

- 2 -



except that he admits that Chapter 402 of the Laws of Maryland of 

1969 amended Article 19A of the Maryland Code, title "Conflict of 

Interest", and that he admits the partial ownership of two 

parcels of real estate located in Ocean City, Maryland, upon 

which it is anticipated that an inn will be built, which interest 

is more specifically described in Paragraph 7, infra. 

And further answering, says: 

7. That he, in and through a partnership with nine others 

known as "Ocean City Joint Venture & Partnership", purchased 200 

feet of ocean-front property in the northern part of Ocean City, 

Maryland, by deed dated March 15, 1969, and recorded on April 3> 

1969. This same entity purchased on January 9, 1969, an option 

on an adjoining parcel of land consisting of an additional 245 

feet of ocean-front property. He is one of four trustees, all 

of whom are partners, authorized by the Joint Venture and Partner­

ship Agreement to act on behalf of all the partners in the venture. 

The entity has purchased a franchise from Holiday Inns of 

America, has solicited bids from several construction companies, 

and anticipates in the near future the commencement of construc­

tion at this site of a Holiday Inn facility opening on or about 

April 15, 1971. His capital share in this undertaking is 

approximately 10.5$. He owns no other real estate in Maryland, 

either directly or indirectly, which fronts upon either ocean, 

rivers, bays, streams, or other navigable bodies of water. 

8. That the decisions of the Board of Public Works of 

Maryland being tested by the Complainant in "Kerpelman v. Mandel, 

et al., Circuit Court for Worcester County, Chancery No. 8934" 

are those authorizing transfer by the State of Maryland of 190 

acres of "wetlands" property to James B. Caine, Inc., a Maryland 

- 3 -



corporation, and 197 acres of "wetlands" property to Maryland 

Marine Properties, Inc., a Maryland corporation, both of which 

transfers of land involved land in and abutting tidal bays in 

Worcester County, Maryland. 

9. That Complainant is challenging, first, the authority 

of the Board of Public Works of Maryland to dispose of these two 

tracts of "wetlands" property alleging that "wetlands" property 

cannot be conveyed from public to private ownership, and, second, 

the good faith of the Board of Public Works of Maryland in making 

these transfers because of the inadequacy of the consideration 

paid for them. 

10. That with respect to Complainant's first allegation 

outlined in Paragraph 9 of this Answer, supra (directly contrary 

to the scurrilous innuendos and malicious suggestions of impro­

priety contained in Paragraphs 2, 4 and 6 of the Bill of Complaint 

filed in the within proceeding), the Defendant denies that he 

"has a direct financial interest in having the question of 

ownership of submerged lands in front of shore lands on navigable 

waters ... resolved against the people and the State of Maryland"; 

to the contrary, the Defendant states that he has no personal 

interest whatsoever in the outcome of said litigation; and the 

Defendant further denies that he "has a direct financial interest 

in placating and favoring county zoning and public officials of 

Worcester County", stating that at the time of the purchase of 

the 200 feet of ocean-front property and the acquisition of the 

option for the additional 245 feet of ocean-front property by 

the partnership, of which the Defendant is a member, all of said 

ocean-front property was then and is now zoned for the use 

intended and in addition, at the time of said acquisitions, 

public water and sewer existed along the entire western property 

line of said property; and the Defendant further states that all 

that need be done by any public officials in Worcester County 

- k -



with respect to the development of said ocean-front property is 

the ministerial duty of issuing a building permit upon applica­

tion and payment of the fees therefor by the partnership and 

the granting of a height variance by the Board of Zoning Appeals 

of Ocean City in accordance with that Board's consistently 

applied and unvaried practice of granting such variances upon 

application. 

11, That with respect to Complainant's second allegation 

outlined in Paragraph 9, supra, no possibility of conflict of 

interest, either direct or indirect, exists. 

12. That, in order that there can be no shadow of doubt 

as to the propriety of Defendant's conduct in representing the 

Board of Public Works of Maryland in "Kerpelman v. Mandel, et al., 

Circuit Court for Worcester County, Chancery No. 893^" and 

despite Defendant's firm belief that no real or imagined conflict 

exists, he has followed the express procedure set out in Article 

19A, Sections 1-3 of the Maryland Code and has written the 

Governor of Maryland regarding this matter, pursuant to Section 

3 of that Article, a copy of which letter is attached hereto as 

Exhibit A. 

WHEREFORE, Defendant prays that the Bill of Complaint for 

an Injunction be dismissed with prejudice and that all costs 

therefor be assessed against the Complainant. 

R ok e r t p# Sweeney 
Deputy Attorney General 
1200 One Charles Center 
Baltimore, Md. 21201 
539-4833 
Attorney for Defendant in his capacity 
as Attorney General of Maryland 

William' W.' CTahili; J r . 
10 Light S t r e e t 
Ba l t imore , Md. 21202 
539-2125 
Attorney for Defendant in his 
individual capacity 
- R -



STATE OF MARYLAND 
to wit: 

CITY OF BALTIMORE 

I HEREBY CERTIFY that on this day of October, 1969* 

before me, the subscriber, a Notary Public of the State of Mary­

land in and for Baltimore City, personally appeared Francis B. 

Burch, Defendant in the subject litigation, and made oath in 

due form of law that the matters and facts contained in each and 

every paragraph are true and accurate to the best of his 

knowledge, information and belief. 

WITNESS my hand and Notarial Seal. 

Francis B. Burch 

Notary Public 

I HEREBY CERTIFY that on this day of October, 1969* 

a copy of the aforegoing Answer was mailed, postpaid, to Leonard 

J. Kerpelman, Esquire, 500 Equitable Building, Baltimore, Mary­

land, 21202, Attorney for Complainant. 

""Robert F. Sweeney 
Deputy Attorney General 



EXHIBIT A 

O F F I C E S O F 

* .7 *• 

r ft A N c i s o O J R C H 

T H E A T T O R N E Y G E N E R A L 

O N E C H A R I . E S C E N T E R 

B A L T I M O R E . M A R Y L A N D 21201 

October 2 1 , 1969 

Honorable Marvin Mandel 
Governor of Mary land, 
State House 
Annapolis, Maryland 

Dear Governor Mandel: 

Leonard J . Kerpelman, Esq. represents the complainant in 
a suit recently f i led and now pending in the Circui t Court for Worcester 
County (Kerpelman v . Mande l , et a l , Circui t Court for Worcester County, 
chancery s8934, f i led September 30,1969) which seeks a reconveyance of 
the wetlands transferred by the Board of Public Works of Maryland to 
James B.Caine, lnc . and Maryland Marine Properties,Inc. Because 
Ar t ic le V , Sect. 3 of the Maryland Constitution requires that 1 represent 
agencies and departments of the State Government, the suit papers were 
forwarded to me and 1 have just entered my appearance on behalf of the 
Board of Public Works of Mary land. The Bill of Complaint questions the 
authority of the Board of Public Works of Maryland to transfer wetlands 
property from public ownership to private ownership and alleges fraud and 
bad fa i th on the part of the members of the Board of Public Works, because 
of the purportedly inadequate consideration supporting trie-transfer. 

Mr .Kerpe lman, by a separate suit now seeks to enjoin me 
from representing the Board of Public Works of Maryland in the Worcester 
County l i t igat ion because of an alleged conf l ic t of interest involving a 
personal real estate investment. I personally feel that the position of 
M r . Kerpelman is scurrilous, is ent irely unjustif ied and is prompted by 
highly questionable motives. In order to satisfy the tr ial courts where the 
l i t igat ion is pending, as wel l as the citizens of Maryland that no 
impropriety or conf l ic t whatsoever exists, I am requesting that you review 
the matter, pursuant to your authority contained in Ar t ic le 19 A of the 
Maryland Code, and advise whether in your opinion any conf l ic t does exist. 

CHARI.ES


Honorable Marvin Mandel 
October 21,1969 
Page two 

Ar t ic le 19 A , as amended by Chapter 402 of the Laws of 
Maryland of 1969, permifs you as Governor (as, I understand no Board 
of Ethics has as yet been appointed), to determine whether an agency head 
is personally and substantially involved as a State of f ic ia l in a Judicial or 
other proceeding in which he has a " f inancial i n t e r e s t " ^ defined by 
Section 2 of the A r t i c l e . 

Since you are one of the defendants in the suit which M r . 
Kerpeiman has sought to enjoin me from part icipating i n , i t might be that 
i f you were to make a determination as to any possible conf l ic t on my part , 
Mr.Kerpeiman in turn would make an unfounded and malicious charge that 
you too were gui l ty of a conf l ic t because you were acting in a matter in 
which you yourself would have a personal Interest. Therefore, you might 
want to consider referring the matter to the Committee on Ethics of the 
Maryland State Bar Association for an advisory opinion which you could take 
into consideration in making your f inal determination under the provisions 
of Ar t ic le 19 A . 

• 

Along w i th nine other partners I have an interest in 200 feet 
of ocean-front property in the northern part of Ocean C i t y ,Mary land , which 
property was conveyed to the partnership by deed dated March 15,1969, 
recorded among the land records of Worcester County on Apr i l 3, 1969. We 
also purchased on January 9, 1969 an option on the adjacent parcel consisting 
of an addit ional 245 feet ot ocean-front property. We have obtained a 
franchise from Holiday Inns of America and intend to bui ld a Holiday Inn 
fac i l i t y on this property. We have obtained bids from several construction 
companies and anticipate commencement of construction In the near future 
wi th a target date for opening of Apr i l 15,1971. My capital share in this 
venture is approximately 10.5% . 1 own no other real estate, either direct ly 
or Ind i rec t ly , which fronts upon oceans, r ivers, bays or other navigable bodies 
of water in Maryland and specif ical ly have no interest in real property fronting 
upon Sinepatuxent Bay or Assowoman Bay in Worcester County. 

It is my firrrTbelief that the ocean-front property in which I have 
an interest can in no way be affected by the outcome of Mr.Kerpelman's suit 
respecting transfers of wetlands by the Board of Public Works of Maryland in the 
tidal bays in Worcester County. 

Under these circumstances 1 would very much appreciate your 
reviewing this situation and advising me as soon as possible whether you f i n d 
any conf l ic t between my personal investment and my representation of the 
Board of Public Works of Maryland in the l i t igat ion in question. 



Honorable Marvin Mandel 
October 21,1969 
Page three 

1 am enclosing for your consideration a copy of the Bill of 
Complaint and Demurrer in the Worcester County suit and of the Bill of 
Complaint and Answer in Mr.Kerpelman's suit against me. 

Very truly yours, 

/ 

/ • • ( : . - • 

/'Francis B.Burch 
Attorney General 



SLiMOR H. KJSRPELMAN, 

Complainant 

| j V FRANCIS B. 8URCH, 

Defendant 

i i i 

IN THE 

CIRCUIT COURT 

NO. 2 CP 

BALTIMORE CITY 

#142831A 

t i l l 

ANSWER TO MOTION 
TO QUASH 

Now coatee Elinor H. Kerpelman, Complainant, by Leonard J. Kerpelman, 

her attorney, and for answer to the Motion to Quash heretofore filed herein 

on approximately December 30, 1?6°, says: 

1. She denies that all of the information requested by the sub­

poena has been "on several occasions disclosed" to the 

Complainant or her attorney} she further states that she is 

entitled to much more detailed and further information than 

the simple "raw data"} and the further states that whether or 

not "said information has been duly reported by the press" is 

of no consequence to her, nor any assistance in the process 

of discovery. 

2. She denies that the pending "Motion for Summary Judgment" 

will dispose of the entire case. 

3. The Complainant denies that she had knowledge that at the 

time the subpoena was made returnable to, it was "public 

knowledge" that the movant would be in the Far East} on the 

contrary, the press reported that he would have returned to this 

country at least one week prior thereto. The Complainantis 

attorney emphatically denies that the said subpoena was issued 

as "an harassment", and moves that the said allegations be 

stricken herefrom as scandalous, under the Maryland Rules. 

No "Xerox copy" of any release was attached to the copy which 

was mailed to the Complainant *s attorney, and no answer is 

therefore supplied herein to the allegations concerning 

sueh a "Xerox copy". 

U. All matters complained of in the suits at issue occurred 

prior to the time that the movant was an officer of the 



2. 

United States of America, and he vaa then a citizen of 

Maryland, and acted aa a citlsen and official of Maryland, 

and it is for his acts as an official of Maryland that 

these inquiries are to oe conducted in furtherance of the 

discovery procedure. No objective will be served by post­

poning the discovery procedure pending any notion for 

SUMivy judgment, as the motion and the answer thereto show 

a clear dispute as to material factsj further, other die-

putes as to material facta may reasonably be expected to 

be disclosed by the very deposition which the subpoena la 

related to, 
» 

The Complainant has no desire whatsoever to interfere with the perfor­

mance of the movant•s duties as Vice President of the United States of 

Americaj on the contrary, the Complainant sent to the movant'a office in far 

sufficient time to have received an answer before the issuance of the eub-

poena, a very polite and diplomatic reoneat to arrange for the deposition at 

a time and place convenient to the movanti thia the Complainant ia, of course, 

still willing to do; further, the Complainant has assumed, since it appeared 

after the issuance of the subpoena that the undisclosed plans of the movant 

would keep him out of the country on the return day of the subpoena, that the 

deposition would be postponed, and the Complainant has no objection to this 

postponement what soever j as a matter of fact, a simple telephone call from 

the movant»a office will certainly effect the full cooperation of the Com­

plainant in taking of the deposition of the movant at auch time and place as 

the movant may at his full discretion suggest, providing only that the date 

is one within a reasonably short period of time. 

•i 

$/Lr. Leonard J. Kerpelman 
H/M rs Attorney for Complainant 

' "£&** 2l*03 Rogers Building 
Baltimore 9, Maryland (Mailing Add.) 

I hereby certify that on this day of January, 1970, a copy of the 
aforegoing Answer to Motion to Quash was mailed, as well as of the following 
Memorandum of points and Authorities, to Oeorge w". White, Jr., saq., 10 Light 
St., Baltimore, Md.j and to Fred Oken, Esq., Attorney for Francis B. Burch, 
1201 One Charles Center, Baltimore, Md. 



t 
ELINOR K. KERPKLMAN, 

Complainant ' 

FRANCIS B. BURCH, • 

Defendant ' 

t r r i i i » 

MEMORANDUM OF POINTS 
AND AUTHORITIES 

1. Hd. Rule 301 i "Scandalous matter may be stricken...". 

2. Mississippi T. Johnson, 71 U.S. 475 (1866) At k9Bt "The single point which 
requires consideration is thisi Can the president be restrained by informa­

tion from carrying into effect an act of Congress alleged to be unconstitu­
tional?" (Heldj He cannot.) 

The ease is cited only to show that it is inapplicable, as Mr. Agnew is 
not sought to be restrained from carrying out any unconstitutional act as 
Vice Presidentj it is respectfully argued that it is not believed to be the 
case, that Mr. Agnewts acts as Vice President are sought to be enjoined. 

3. Md. Rule U01 a. "At any time after jurisdiction has been obtained over any 
defendant, ...any party...may...cause the testimony of any person, whether 

a party or not, to be taken by deposition for the purpose of discovery, or for 
use as evidence in the action, or both." 

h* Md. Rule 5 qi "'Person!, means any natural person, partnership, (or) joint 
stock company...", which, it is respectfully argued, would seem to include 

Mr. Agnew just as much as anybody else. 

5. CJS Process Sec. &h: "One who..centers a state...solely for the performance 
of a duty of a public nature...is generally priveleged from service of 

civil process...However...(the exemption) will not apply where the person 
served was not acting in a governmental capacity." Citing American Industrial 
Finance v. Shols, 279 111. App. U5» 

6. CJS Officers. Sec. 132, Actions against Officers: "Courts should not dis­
courage actions on the part of citizens to compel a strict observance by 

public officials of their duties but, as fax as authorized by law, should 
encourage such practice." Citing Veith v. Tinnell, 207 SW ed. 325 (Ky.) and 
Al Walker, Inc. v. Borough, 130 A2d 372 (N.J.). 

Leonard J. Ksrpelman 
Attorney for Complainant 
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3UN0R H. K2RPED4AN, 

P l a i n t i f f 

v . 

MARVIN MAliDi&, e t a l . , 

Defendants 

i i 

i 

t 

• 

i 

i 

l f i i t 

' • 

^ IN TRB 

> CIRCUIT COURT 

MO. 2 OF 

MLTJi-SORS CITT 

pmTIQH TO SUBSTITUTE COPY 
FOR ORIGINAL 

TO THE HONORABLE, Ttf£ JUDOS OF SAID COURTj 

Now cones Elinor H. Kerpelsian, by Leonard J, Kerpelman, her attorney, 

1* Heretofore there was filed herein the plaintiff's brief. 

2. Said brief, in its original copy as filed, is fourteen 

pages long, and proceedings in the within matter having 

been, it is believed, concluded, the plaintiff's attorney 

would like to retrieve the original copy, which is sub­

ject to reproduction, and substitute therefor a carbon copy. 

WB88PORE, the Plaintiff prays that she may be allowed to have the return 

of the original copy of the brief heretofore filed herein, and substitute 

therefor a carbon copy. 

Leonard J. Kerpelman 
Attorney for plaintiff 

I HKREBY CERTIFY that a copy of the aforegoing was mailed this 3rd day of 

Noveeber, 1?69, to Joseph H. Young, Esc,., 901 First National Bank Bldg., Thomas 

Perkins, H I , Ssq., Mercantile Trust 3Ldg., and Fred oken, 1201 One Charles 

Center, Baltimore, Maryland. 

iHfte I*VM ma«Hi J. g a g s 
Attorney for P la in t i f f 

MOA 2 T a o r 

Wt*. U The r e l i e f prayed i s he r eby l r an tad t h i s W«y of 1?6o, by 

the Circui t Court Ho. 2 of Baltimore City, and the Clerk l a directed to return 

the or iginal of the P l a i n t i f f ' s brief and to subst i tu te in the f i l e a carbon 

copy. 

Judge 
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EARL F. LEITESS 
BARRY D. BERMAN 
SHELDON S. SATISKY 
WILL IAM H. HOLDEN, JR. 
JAMES W. HOLTZWORTH 
STANLEY J . NEUHAUSER 

L. HOLL1NGSWORTH PITTMAN 
JULIAN I. JACOBS 
PAUL S. BEATTY 
RICHARD J . HIMELFARB 
LESLIE J . POLT 
HERBERT BETTER 
WILL IAM E. SCHOLTES 
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ROBERT W. CANNON 

CABLE ADDRESS " W E I T E N " 

November 24, 1969 

Mr. James V. Campbell 
Assignment Commissioner 
The Courthouse - Room 407 
Baltimore, Maryland 21202 

Ret Kerpelman v. Burch 
78A/228/42831A 
Cent. Assn. No. 2914A 
December 4, 1969 

Mr. Campbell; 

I received a copy of Mr. Kerpelman*s letter of November 18, 1969, 
requesting postponement of the December 4 trial date of the above 
captioned matter. It may well be that the case cannot be heard 
on that date, however, a general continuance, without the assign­
ment of a new date should not be granted on the basis that 
Mr. Kerpelman will depose Vice President Agnew. 

Mr. Sweeney and I will request a conference with Judge Perrott in 
order to request a firm trial date. In this regard, we have filed 
Motion for Summary Judgment as to the First Count, and it may 
be that a hearing on the motion will dispose of the entire case. 

Sincerely yours, 

14:gs 
cc: The Honorable James A. Perrott 

Robert F. Sweeney, Esquire 
Leonard J. Kerpelman, Esquire 

William w. cahill, Jr, 

* * * * * 

Y» m \ K I 
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October 10, I960 

joceph H. rouag, *aq. 
900 Firet Xaiioul Beak BMg. 
Baltimore 2, Maryland 

Metlaads Cut 
Circuit Court Mo. 2 

Deer Mr. Toungi 

I say till* not MI earoaam • really - bat as feeti 

lour letter dated October 6 coapl&ining - entirely justifiably - about -, 
»1i' nailing, van ooe'tHerESS* October 8* 

Further, it wae sent to aa addreaa I bed net had Tor over five years, bat 
which ndstakenly (thle time the Bar Aeeodetion'e mistake ^TKey ere not 
perfect, either) appeared in the 1968 Lev/ere* Directory. Thia Directory 
hee been obeolete for at leaet eight months, aa the 1^6? Directory - with 
proper correction* - was nailed oat laet January. Sorely, therefore, the 
office procedure* at piper ft Marbury can thue alee be criticised, eon they 
not? particularly vhen, aa I believe le known, this Directory raised a 
atom of outrage for ita iuaeeuracies vhen published. 

thue, by your offlee«e negligence, aa I say, I received your letter of 
October 6 ea October 10. 

Again X say that the error la the Motion to Diamine wee nine, and I an 
sorry; and I do not cede to alnlmlse it. It waa aa laportant error ia an 
important natter. 

Bat your uee of the phraee »I an surprised at your conduct", and Mr. Per* 
kins' similar Imputation of misconduct the other day, la the course of 
the csprcoalon of which he hung my ea aa, I find - to any the leaet, to 
be a rather distmesing inteaperateneee, which iteelf, if you will eearch 



W H N M M H B M 1 

Jos. H. To*mg, 8»q. October 10, 1°6« 
Page 2 

tto Oami of Sthics just a l i t t l e , can to said to to 

|*ry sincerely yours, 

UKtbj 

Mi Bon* Janes A* perrott 
Thomas parkins, Ssq. 
Ired clean, Esq. 



October 9» 19^9 

Mr. Andrew Heubeek, Jr. 
Secretary 
iBoard of Public Works 
Post Office Box 429 
Annapolis, Maryland 21401 

Re: Kerpelman v, Mandel, et al., 
constituting the Board of Public Works 
Circuit Court for Worcester County 

Dear Mr. Heubeck: 

In connection with our representation of the Board 
of Public Works in the above-captloned suit, we ought to 
have copies of the parts of the Minutes of meetings of the 
Board of Public Works relating to the subject matter of the 
suit, namely, the property of James B. Caine, Inc. (190 
acres) and the property of Maryland Marine Properties, Inc. 
(197 acres). 

We are enclosing a copy of Interrogatories that 
have been directed to the Board by Mr. Kerpelman. Please 
answer these Interrogatories to the best of your ability 
for our information so that, if the suit develops to the 
point where we are required to furnish the information to 
Mr. Kerpelman, we shall be in a position to do so. 

Very truly yours, 

Fred Oken 
Assistant Attorney General 

F0:imb 

Enclosure 



October 9, 1969 

Honorable Jamas A. Perrott 
court House 
Baltimore, Maryland 21202 

REt KERPELMAN V. MANDEL 
(wetlands case) 

Dear Judge perrotti 

I have received a letter from Tom Perkins, Esq., 
informing me that he only received a copy of my "Motion to 
Dismiss Bill of complaint" on October 3; that the certificate 
of mailing stated that actually the postmark was October 1. 
Meantime, the court at my request, acted on my Motion on 
September It. 

Mr. Perkins is correct, and the explanation, your Honor, 
I am very sad to say, is a dumb girl, for the copies were supposed 
to have been, according to my quite usual and in fact invariable 
procedure, mailed on September 25, and X believed they had been. 
The girl is new. I have, of course, taken corrective steps, 
which are, obviously, of little comfort to defense counsel. 

whatever your Honor wishes to order in the case, X am 
perfectly ready to accede to. 



- 2 -

My only thought on the matter is that it seems 
that the new case - this is what probably concerns counsel -
in Worcester county could have been filed before the Baltimore 
case was dismissed. My impression of the law is that the 
pendency of the first case was no bar, to filing of the second. 
I am searching this point now. 

very sincerely yours. 

IJEONARD J . KERPELMAN 

UKjebc 

cc - Thomas P. Perkins, Esquire 
Mercantile Trust Building 
Baltimore, Maryland 21202 

Joseph H. Young, Esquire 
First National Bank Building 
Baltimore, Maryland 21202 

Pred oken. Esquire 
One Charles center 
Baltimore, Maryland 21201 



\fcr 

C O P Y 
VENABLE, BAETJER AND HOWARD 

MERCANTILE TRUST BUILDING 

BALTIMORE, MD. 21202 

October 6, 1969 

Leonard J. Kerpelman, Esquire 
500 Equitable Building 
Calvert and Payette Streets 
Baltimore, Maryland 21202 

Re: Kerpelman vs. Marvin Mandel, et al 
Circuit Court No. 2 of Balto. City 

Dear Mr. Kerpelman: 

On Friday, October 3, 1969, I received in the 
mail a copy of a Motion to Dismiss the Bill of Complaint 
in the above captioned case without prejudice. The en­
velope bears your return address and is post-marked October 
1, 1969. The Motion bears a Certificate of Service stating 
that a copy of the Motion was mailed to me and to other 
counsel on September 25, 1969. I now find that on September 
29, 1969 an Order was signed on the Motion. 

I would like to have from you a complete explana­
tion of the above. 

Sincerely, 

SUM WR 
iff r n 

Thomas P. Perki 

TPPIII:agh 
ce: Joseph H. Young, Esquire 

Fred Oken, Esquire BtcEi^sB 



, LAW OFFICES OF 

PIPER &• MARBURY 
SOO FIH«T NATIONAL BANK BUILOINS 

L IGHT & REDWOOD S T R E E T S 

BALTIMORE. MARYLAND 2 1 2 0 2 

COPY T E L E P H O N E 

LEXINGTON 9 - 2 5 3 0 

October 6, 1969 

Leonard J. Kerpelman, Esq. 
900 Light Street 
Baltimore, Maryland 21230 

Kerpelman v. Handel, et al 
Our file 6955-1 

Dear Mr. Kerpelman: 

On October 2 I received a copy of the motion to dismiss 
bill of complaint without prejudice in connection with the above 
litigation. Affixed to the motion was a certificate of mailing 
dated September 25. However, the envelope Inwhich the motion came 
bore a postage cancellation mark of October 1, 1969. Attached to 
the certificate was a typewritten note stating "Please call me if 
there is any objection. We will then arrange a conference with 
Judge Perrott.* 

Upon receiving the motion, I checked with the Clerk's 
office and was quite surprised to learn that the order was signed 
on September 29, 1969, before the motion was mailed and without any 
notice to counsel. 

Frankly, I am quite surprised at your conduct in the 
method in which this motion was filed since my client does object 
to the motion to dismiss without prejudice and had 1 been given 
timely notice, I would have advised all parties of that objection. 

So that I can inform my client of the method in which 
this litigation was terminated, I would appreciate it if you would 
give me some explanation. 

JHY:mbw 
CC: Honorable James A. Perrott 

Thomas Perkins, Esq. 
Fred Oken, Isq.^-^ 



LAW OFFICES OF 

PIPER 6- MARBURY 
SOO rjnST NATIONAL SANK BUILDING 

LIGHT £. REDWOOD S T R E E T S 

BALTIMORE. MARYLAND 2 1 2 0 2 

COPY T E L E P H O N E 
LEXINGTON 9 - 2 5 3 0 

September 16, 1969 

Leonard Kerpelman, Esq. 
900 Light Street 
Baltimore, Maryland 21230 

Thomas Perkins, Esq. 
1400 Mercantile Trust Building 
Baltimore, Maryland 21202 

Fred Oken, Esq. 
1200 One Charles Center 
Baltimore, Maryland 21201 

Re: Kerpelman v. Mandel, et al 
Our file 6955-1 

Dear Sirs: 

I enclose copy of an Order that I propose to 
file with the Court on September 17. 

Please call me if you have j|ny objections to 
the wording of the Order. 

JHY:mgw 
Enc. 

'l '* >V * 
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Attgwst 14, 1969 

Leonard J, Kerpelman^ Esq. 
500 E<pl table Building 
Calvert and Fayette Sts. 
Baltimore, Hd. 21202 

lei lerpelman v. Board of Public Works, 

Bear Mr. Kerpelman: 

Your letter of August 13th withdrawing your 
woffer of G©aapr©ial8ea in the above captioned Batter reached 
my desk at the same time as a letter from Governor Handel 
relating to that offer. 

fhe Governor and I are in agreement that we 
could not accept that "offer of coa§>roalseHs for a 
variety of reasons. 

I thank you, however* for the courtesy of your 
offer. 

Sincerely, 

Francis B. lurch 
Attorney General 

Sjc 



LEONARD J. KERPELMAN 
ATTORNEY AT L A W 

C H A M B E R S AT 

5 0 0 EQUITABLE B U I L D I N G 

CALVERT A N D FAYETTE S T S . 

BALTIMORE, MARYLAND 21202 

TELEPHONE SA 7 - 8 7 0 0 

RESIDENCE: NO 9 - 2 1 1 2 

CABLE: BOLTLEX 

REGISTERED PATENT 
ATTORNEY 

August 13, T 96^ 

Francis 3 . Burch, Esq, 
1201 one Chartes Center 
Baltimore, Maryland 21201 

Dear Mr. Burch: 

. / 

~d 

u 

My cffer of coxaproraise heretofore raade in the above 
matter i s hereby withdrawn. 

Very truly yours, 

A 

Leonard J . Kerpelraan 

LJK:bj 



EXECUTIVE D E P A R T M E N T 

A N N A P O L I S , M A R Y L A N D Z\AOA 

M A R V I N MAN D E L 
GOVERNOR 

August 12, 196 9 

Honorable Francis B. Burch 
Attorney General 
1200 One Charles Center 
Baltimore, Maryland 212 01 

Dear Bill: 

I have your letter of August 8, 1969, concerning 
the letter you received from Mr. Kerpelman. 

I think both of us in past discussions have 
agreed that ultimately there would have to be 
legal decisions determining the State's inter­
est in submerged lands, wetlands, and all of 
the other problems that you are currently re­
viewing. I think the sooner we have a decision 
the better it will be for the State and the 
citizens. 

Therefore, in my judgment, I think we should 
reject Mr. Kerpelman's letter and proceed with 
the suit. Perhaps the decisions will be reached 
in this suit. If not, as soon as your opinion is 
ready, I would like to review this entire matter 
with you further. 

Very truly yours 

-N ôw^ 
Governor 



y? **" 

August 8, 1969 

Honorable Marvin Mandel 
Governor of Maryland 
State House 
Annapolis, Maryland 2l4o4 

Re: Kerpelman v. Board of Public Works, 
et al. - Circuit Court, Baltimore City 

Dear Governor: 

I am enclosing a copy of a letter we received on 
August 1st relating to subject litigation. 

The compromise suggested in the letter would 
appear to be a matter for executive discretion, rather than 
legal determination. I might point out, however, the ob­
vious fact that even if the instant suit should be dismissed, 
the same question could be raised by any one of 4,000,000 
other taxpayers in this State. 

We are of the view that Mr. Kerpelman's suit is 
not meritorious and we anticipate that the courts will ren­
der a decision favorable to the Board of Public Works. 

As you know, we are now preparing an opinion, in 
great depth and detail, on the whole question of title to 
wetlands. I have previously expressed to you the thought 
that even when our research is completed some judicial deter­
mination should be reached on the question of the State's 
title, if any, to such lands. It might very well be that 



-2-

Honorable Marvin Mandel 

that determination could be had in the Kerpelman case. 
Kierefore, the public interest might be better served if 
this suit were not dismissed by the plaintiff. 

I would be happy to discuss this matter with 
you if you desire, at any time convenient to you. 

Sincerely, 

Francis B. Burch 
Attorney General 

gjc 

End. 



EONARD J. KERPELMAN 
ATTORNEY AT LAW 

CHAMBERS AT 

500 EQUITABLE BUILDING 

CALVERT AND FAYETTE STS. 

BALTIMORE. MARYLAND 21202 

TELEPHONE SA 7-8700 
RESIDENCE: NO 9-21 12 

CABLE: BOLTLEX July 29, 1969 
REGISTERED PATENT 

ATTORNEY 

Francis B. Burch, Esq. 
Attorney General 
1201 One Charles Center 
Baltimore, Maryland 21201 

Thos. P. Perkins III, Esq. 
Mercantile Trust Building 
Baltimore, Maryland 21202 

Re: Elinor H. Kerpelman 
v Board of Public Works, 
James B. Caine, Inc., and 
Maryland Marine Properties, Inc. 
Circuit Court No. 2 of Baltimore City 

Gentlemen; 

In the above matter, it is our contention that the land 
title of the Defendants is bad. 

Nevertheless, you dispute this, or some of you do, and 
I have heard rumors that financial difficulties ensue to 
some Defendants, in part, apparently due to pendency of 
this suit. I am sorry to hear of such diffuculties being 
had by anyone. 

I wish to suggest a compromise of the legal action on 
the following basis, which seems to me eminently practical 
of fulfillment: 

1. The Plaintiff will dismiss her action upon passage 
through the Legislature, and signing by the Governor? of a 
Bill which will absolutely prohibit further bulkheading, 
filling or dredging of Wetlands anywhere in Maryland. 

2. Pending passage of such a Bill in the next Legis­
lature, the suit shall be "continued by stipulation", 
without prejudice to any party for the delay thereby 
entailed, should the Bill fail to pass for some reason. 

Obviously, passage of the proposed Bill will require 
support of a num' 
Legislators. I 

)er of Eastern Shore and Southern County 
trust that the times are such, that it would 



LEONARD J. KERPELMAN 
ATTORNEY AT LAW 

CHAMBERS AT 

500 EQUITABLE BUILDING 

CALVERT AND FAYETTE STS. 

BALTIMORE. MARYLAND 21202 

TELEPHONE SA 7 - 8 7 0 0 

RESIDENCE: NO 9 - 2 1 1 2 

CABLE: BOLTLEX — 2 _ 

REGISTERED PATENT 
ATTORNEY 

not be difficult to persuade any elected official of the 
worthiness of such a law. 

Should this proposition for compromise coalesce, as I 
hope it will, into a working Agreement, the people of 
Maryland will be poorer by a Druid-Hill size loss of 
shoreland, totery valuable to the wildlife of our endangered 
eco-system, it is true; but they will have guaranteed to 
them, as long as the Legislature is kept aware of thê  facts, 
d̂JtiNfc the cessation of the kind of^*ill-considerecl,"*chipping 
and giving which has caused a loss of 83% of former wetlands 
in the San Francisco Bay Area, and 46$ in Florida upon its 
Atlantic and G'ulf Coasts, but which has fortunately, barely 
started in Maryland <> 

As I am led to believe that at the present moment, with 
the cooperation of the shore-county and southern Maryland 
delegations, the legislation in question could be passed, I 
would think that this means of terminating this suit and 
removing a cloud from the title to properties held not only 
by the Defendants, but by many small holders, should merit 
your serious consideration. 

Above without prejudice, 
compromise. 

LJK/sz 



August 6, 1969 

Mr. G. Gordon Kirby 
Clerk 
Circuit Court No. 2 
Court House 
Baltimore, Maryland 21202 

Re: Elinor H. Kerpelman v. Board of 
Public Works of Maryland 

Dear Mr. Kirby: 

Please file the enclosed Demurrer and Memorandum 
in Support of Demurrer in the above-entitled case. 

Very truly yours, 

Fred Oken 
Assistant Attorney General 

P0:imb 

Enclosures 
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COUNSEL 

Jon Oster, Esquire 
First Assistant Attorney General 
Office of Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 

Re: Kerpelman vs. Mandel, et al 

Dear Jon: 

I enclose herewith copies of the following 
documents which I am filing today on behalf of Maryland 
Marine Properties, Inc. in the above captioned case: 

1. Demurrer 

2. Memorandum of Law 

3. Request for Hearing. 

Any thoughts or comments you might have would 
be most appreciated. 

Prom your end of it, I hope that Bob Sweeney con­
tinues to succeed in his virtuoso performance of ducking 
service. 

Best regards 

Sincerely, 

Thomas P. Perkins III 

TPPIII:agh 
enclosures 



jii&U af J$tar|rlmt& 

July 18, 1969 

(Sotoeritirr 

¥inrie ?T. (Sol&sirm 
CmttpirnlUir 

Honorable Francis B. Burch 
Attorney General 
State Lax-J Department 
One Charles Center 
Baltimore, Maryland 21202 

Dear Mr. Burch: 

The members of the Board of Public VJorks were served with 
an Equity Subpoena on June 16, 1969» in the Governor's Office in 
Annapolis. 

At the request of the Governor and the State Treasurer, I 
am enclosing the Subpoena served on them. I would appreciate it if 
you would take whatever action is necessary. 

Very truly yours, 

-it * (••C-H..I <• {. •xy' <y~t-*-«-. fct <• i. 
Andrew Heubeck, Jr. 
Secretary 

AH: lw 
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LOUIS L. GOLDSTEIN 
COMPTROLLER OF THE TREASURY 

STATE TREASURY BUILDING 
P. 0 . BOX 466 

ANNAPOLIS, MARYLAND 21404 
268-3371 

Ju ly 18, 1969 

^ 

Jon F. Os te r , Esqui re 
A s s i s t a n t At to rney General 
S t a t e Law Department 
1200 One Char les Center 
Ba l t imore , Md. 

Dear Mr. O s t e r : 

I am enclosing herewith a copy of the Bill of Com­
plaint and Subpoena served on me in the case of Elinor H. 
Kerpelman vs. Honorable Marvin Mandel, etc., etal, in 
Circuit Court No. 2 - case #42686-A, docket 78-A, folio 
142. 

I would appreciate your keeping me informed on the 
progress of this case. 

With kindest regards and best wishes, I am, 

Cordially yours. 

LLG/EF Louis L. Goldstein 



Hi' 

. 

Complainant , 

• • t 

MARTIN MANDM,, e t a l . , , 

Defendants 

i i i i i i t 

MOTION TO Diai ISS 
BILL. OF CGKPLAINT 
WITHOUT PREJUDICE 

* 

IN THE 

oiacurr COURT 

NO. 2 

Of 

BALTIMORE CITT 

7 8 A / 1 2*2/426867 

TO THE HONORABLE, THE JUDGE OF SAID COURT* 

Nov comes Elinor H. Kerpelman, plaintiff, by Leonard J. Kerpelman, her 

attorney, and saysi 

1. That heretofore, on September 16, 1°6°, hearing was held in 

open court on the above matter, and as a result thereof, an 

Order was signed sustaining the Demurrers and preliminary-

Motions of the Defendants with leave to amend the Complaint 

within twenty days. 

2* As a result of the hearing and proceedings heretofore had, 

plaintiff believes that the suit more properly should be 

brought in the county where the land lies so as to avoid 

future controversy over the question of jurisdiction which 

the Defendants may otherwise raise, 

3. Rather than amend the within proceedings, therefore, the 

Plaintiff believes it would be more desirable, and helpful 

to the litigants and the Court, to re-draw the Complaint, 

as a new Complaint, incorporating those changes which would 

otherwise have been incorporated herein in an Amended Bill 

of Complaint, and to file the same in the Circuit Court for 

Worcester County. 

WHEKfSORE the Plaintiff prays that her Bill of Complaint be dismissed 

"without prejudice". 

AND, AS IN DUTY BOUND, STG. 

Leonard J, Kerpelman 
Attorney for Complainant 



I HS&SBY GBBXWI that on this 25th day of September, 1?6S>, a copy of 

the aforegoing was mailed to Francis B. Buroh, Esq., Attorney General, One 

Charles Center, Baltimore, Maryland 21202j fhoaas jerkins, £sq«, 11*00 Mer­

cantile £rust Building, Baltimore, Maryland 21202 j Lee W. Bolte, Ssq., 

Berlin, Maryland 21811} and Joseph loung, £eq., 900 First National Bank 

Building, Baltimore, Maryland 21202. 

Leonard J, Ksrpelman 

Gentlemen: 

Please call me if there is ©Injection* m.*UL1 
then arrange a conference with Judge Ferrott. LK. 

30 raee 
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/ J 
KL2ft>R H. KiiHPULtiAN, 

j r p l a i n t i f f t 

MARVIN HANDEL, ©t a l . , f 

Uefendants. 
t i i i t 

PIABIHFF«;i MMORAROUM 
OP LAW 

General. "Navigable ». 
High water Hark. 

His tor ica l . 

IN THE 

CIRCUIT COURT 

NO. 2 CF 

BALTIMORE CITY 

7 O V 1 W 4 2 6 8 6 A 

Maryland's ownership of its submerged lands under navigable waters 

derives from the j&iglish Common Law, prior to the American Revolution, the 

Grown held all of the tidelands and beds of the navigable waters. After the 

American Revolution, title to these lands passed to the thirteen original 

states. 

"Navigable" is an expansive terra in Maryland. It has been held in the 

cases to Include every part of stream or body of water, entire, from bank to 

bank, wherever the tide ebbs and flows, lafragner v. Mayor & City Council, 210 

Md. 615. It includes water navigable by a flat-bottomed rowboat, 

Maryland also takes an encompassing view of the question of whether the 

state's title runs to the tidal mean low water mark, or to the tidal mean high 

water mark - and Maryland has, along with many other states, opted for the 

latter, the high water mark, pay v. pay, 22 Md. 520 (1865)J Patterson v. Qel-

ston, 23 Md. l£2 (1865)J Cahill v. Mayor & City Council of Baltimore, 173 Md. 

1*50 (1938). 

Historical. 

8jr a devious course of historic derivation, the owners of riparian land -

shore land - seem to have some probably minor vested rights la the submerged 

lands before their properties. This they have very recently sought to expand 

into an unrestricted ownership which they apparently would like to contend 

stops only at the middle of the stream and includes, according to this new con­

tention, the right to fill in to any extent desired, so as to make dry land 

where there was before navigable water. This, of course, has created the 

current wetlands dispute. 

This odd contention is based on the fact that in Maryland, as in other 

states, there was a development in the last century and beyond of the right 



to "wharf out** or otherwise acquire meaningful access to the deep part of the 

stream upon which land faced. This right has always, historically, had as its 

main purpose, the enhancement of that unique valuable feature of shorelaad, 

access to the whole wide world by means of waterways navigation. 

Also, there has developed (unfortunately, as far as conservationists are 

concerned) another exception in Maryland - legislatively - of allowing certain 

filling for commercial and, even according to a I9II4. Court of Appeals view, 

"agricultural« purposes, this legislative exception, however, has never 

really been fully analysed by a Court, particularly under the presently con­

tended for circumstances, and this apparently is what has given bold hope to 

the developer defendants, and tom-out hanks of hair to oitisens worried about 

the future of Chesapeake flay, 

IX* 

Statutes, The kind of title the State holcX 

Article Sht Section 1*6, of the Maryland Code (passed in llhS), provides 

that improvements such as wharfs and docks shall pass with the land when sold, 

this was a matter which was unclear before passage of this section and shows 

that the legislature recognized that the shore owner did not own an alienable 

interest in submerged land in front of his property. 

Article 5U, Section 1*8, provides ...»No patent shall hereafter issue for 

land covered by navigable waters," 

The purpose of the latter section was to prevent the state from selling 

out from under an Improver, as had sometimes occurred, those wharfs or other 

structures which may have been constructed over the bed of the stream, in fur­

therance of the shore owner's right to reach deep water over submerged land 

which he did not own a fee interest in* 

Shively v, Bowlby 

The occurrence of such statutes as these was not peculiar to Maryland, as 

may bm expected. As was said in the leading case of Shively v, Bowlby, U.S., 

by the Supreme Court in 1893» 

"The governments of the several colonies, with a view to induce 
persons to erect wharves for the benefit of navigation and commerce, 
early allowed the owners of lands bounding on tidewaters greater 
rights and privileges in the shore below high water mark than they 
had in England, But the nature and degree of such rights and privi­
leges differed in the different colonies, and in some were created 
by statute, while in others they rested upon usage only." 
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The Court then reviewed the situation in all the original states 
and saidi 

•In Maryland, the owner of land bounded by tidewater is autho­
rized, according to various statutes beginning in 17k$, to build 
wharves or other improvements upon the flats in front of his land 
and to acquire a right in the land so improved. gasey •» Inloes, 
1 dill l430...». 

Agriculture 

The unfortunate "agricultural« language referred to before appears in 

Hess v. Hulr, 6$ Md. £86 (1886), and in Hudson v. Nelson, 122 Md. 330 (1911*)* 

••Farming and coioaercial interests are promoted by the privilege 
(of extending improvements into the water), and to encourage the de­
velopment of these was the main object of conferring it." 

These great boons and improvements of the 1886 and 1911* eases cause environ­

mentalists to shudder today. Land, for farming, particularly in small plots, 

is not at such a premium as it ones was. The greater premium now, without 

question, is on wetlands for their food-producing and environment-protecting 

functions. Time was when people were lazily unconcerned about such matters, 

ait today, it is an aware public which breathlessly watches Lisa crossing the 

ice and hopes that Simon Legree is not called Maryland Court of Appeals, At 

any rate, in Hess v, Muir and Hudson v. Nelson, the question at issue was not 

really the filling in of large tracts, and using the shoreland as an excuse to 

do things which are usually done on dry land. The Court was talking about 

matters which, in fact, were not before it and was, therefore, rather obviously 

delivering an "obiter dictum". 

It is hoped that what will be convincing will be the language in the old 

and leading cases, such as Shively v. Bowlby, quoted above. In that ease, Mr, 

Justice Cray, speaking for the United States supreme Court, described the owner­

ship which was vested in the King, of yore, by virtue of his sovereignty, and 

which passed to the states and/or the United States in 1783 upon the adoption 

of the federal constitution. The Court said, using language colorful, quaint, 

broad, convincing, and libertarian, not to say biologically soundi 

"By the Common Law, both the title and the dominion of the sea, and 
the rivers and arms of the sea, where the tide ebbs and flows, and of 
all the lands below high water mark, within the jurisdiction of the 
Crown of aagland, are in the King. Such waters, and the lands which 
they cover, either at all times or at least when the tide is in, are 
incapable of ordinary and private occupation, cultivation and improve­
ment) and their natural and primary uses are public in their natures, 
for highways of navigation and coamerce, domestic and foreign, and 



for the purpose of fishing by all the King's subjects. Therefore, 
the title, jus privates, in such lands, as of waste or unoccupied 
lands, belongs to the King as the sovereign; and the dominion 
thereof, jus publicsro, is vested in him as the representative of 
the nation and for the public benefit, 

•••"Bat though the King is the owner of this great waste, and as a 
oonsequence of his propriety hath tne primary right of fishing in 
the sea and the creeks and arms thereof, yet the Common People of 
aigland have regularly a liberty of fishing in the sea or creeks or 
arms thereof, as a public common of piscary, and may not without in­
jury to their right be restrained of it, unless in sueh places, 
creeks or navigable rivers, where either the King or some particular 
subject hath gained a propriety exclusive cf that common liberty. 
(Quoting here Lord Hale in an ancient English document)j ...'let, 
the people have a public interest, a jus publicans, of passage and 
re-passage with their goods by water, and must not be obstructed by 
nuisances for the jus privatem of the owner or proprietor, who is 
charged with and subject to that jus publico® which belongs to the 
King's subjects; as the soil of a highway is, which, we know in 
point of property, it may be a private man's freehold, yet it is 
charged with the public interest of the p»©ple, which may not be 
prejudiced or damnified,' 

nBy recent judgments of the House of Lords...it has he&n esta­
blished in iSngland that the owner of land fronting on a navigable 
river in which the tide ebbs and Hows has a right of access from 
his land to the river. ...The right thus recognized, however, is 
not a title in the soil below high water mark, nor a right to build 
thereon, but a right of access only, analagous to that of an abutter 
on a highway.'* 

Justice Gray then went on to say that the above Common Law of iSngland had 

been "at the time of the immigration of our ancestors, so - and is the law of 

this country, except so far as it has been modified by the Gharters, constitu­

tions, statutes or usages of the several colonies and states, or by the Consti­

tution and Laws of the United States. Justice Gray said further, quoting a 

former Opinion by Chief Justice Taney: 

"The country mentioned (meaning submerged lands) was held by the 
King as the representative of the nation and in trust for them. 
In his hands they were intended to be in trust for the common use 
of the new community about to be established, a public trust for 
the benefit of the whole community, to be freely used by all for 
navigation and fishery, as well for shellfish as floating fish, 
and not as private property, to be parceled out and sold, ...and in 
the judgment of the Court, the lands under the navigable waters 
passed to the grantee as one of the royalties incident to the powers 
of government; and were to be held by him in the same manner and 
for the same purposes that the navigable waters of sigland, and the 
soils under them, are held by the Crown." (Taney was here refer­
ring to a grant which later became New Jersey.) "Wien the revolu­
tion took place, the people of each state became themselves 
sovereign; and in that character hold the absolute right to all their 
navigable waters and the soils under them for their own common use, 
subject only to the rights, since surrendered by the Constitution, 
to the general government," ($»ph, supp.) 

Mr, Justice Gray went on to further speak of an earlier Supreme Court case, 

aalth v. Maryland, $9 U.S. 18, in which Mr. Justice Curtis, in naffinning the 
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right of the state of Maryland to protect the oyster fishery within its boun­

daries", said* 

"Whatever soil...is the subject of exclusive propriety and 
ownership belongs to the state on whose maritime border and 
within whose territory it lies, ...But this soil is held by 
the state, not only subject to, but in some sense in trust for, 
the enjoyment of certain public rights, among which is the 
common liberty of taking fish, as well shellfish as floating 
fish...." jslth v. Maryland, 5? U.S. 18. 

Likewise, the great Declaration of Eights of Maryland provides in Article 6, 

that "Legislative and ^tecutive officers are trustees of the public." 

III. 

Comments 

fortunately, privileges specially granted by the state are traditionally 

subject to strict construction against the grantee. Bo stick v. Snoot sand & 

Gravel Corp., tft F.Sup. Ikk (D.Md. 1957). 

Ho Maryland court has had presented to it directly, however, the question 

of the extent to which a shoreside owner may improve property out over the 

water, or into the water, by bulkheading and filling or, for example, by build­

ing a whole housing development down at Assawoman Bay, Logic would seem to 

dictate that the provisions of Section k& of Article $h were not meant to pro­

vide for housing developments. 

Also causing an abundance of difficulty is Section 15 of Article 78A, 

which places unfettered (except as all statutes are fettered by the constitu­

tions of the state and of the United States), and boundless discretion in the 

Board of public works, by providing: 

"Any real or personal property in the State of Maryland,,,and any 
legal or equitable rights, interests, privileges, or easements in, 
to, or over the same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm (or) corpora­
tion... for a consideration adequate in the opinion of the Board of 
public works...(This) shall include the inland waters of the state 
and land under said waters..." 

Well possibly, if the state had good title to give in the first place, ahively 

V. Bowlby shows it did not, however. Besides, is not the seemingly limitless 

power of the Board of Public Works, not only limited constitutionally, but also 

limited by section 1*8 of Article 54, providing that "no patent...shall here­

after issue for land covered by navigable waters", which section was last re-

enacted in 1955* in the same form in which it was first enacted in 1862? And 
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what about Article 6 of the Declaration of Bights which provides that the 

executive officers of a state are trustees of the people? Can a trustee give 

away trust property? 

Finally, and yet a point of almost pristine novelty in the lawi What 

about the rights ot the public to the continuation of a viable environment? 

This latter, many believe, is the most important question undecided. It is 

not only undecided in Maryland, it is undecided in the federal court system, 

and it is undecided by the Supreme Court, It seems conservatively prudent to 

believe that what with a public and courts newly aware of the dangers to the 

environment which are imposed by modern-day population pressure, industrial 

expansion, land gobbling of various kinds, and in this case by water gobbling, 

that the Court will be sympathetic to new arguments categorising these public 

interests as being encompassed already in the familiar "life, liberty and pro­

perty" so long protected from encroachment by "the states, as wall as by 

Congress by virtue of the lltth Amendment, 

In short, it seems that the time is propitious for the court to declare 

itself in favor of living and breathing, and in favor of a little peace and 

recreation oesides. 

Leonard J. Kerpelman 
Attorney for plaintiff 



Specificity of Seal Property 
and the Obligations Upon the 

Trustee. 

an owner's right to his specific real property has long been recognized 
in the law. The remedy of "specific performance" grew out of the recognition 
of the uniqueness of land. Why should subaqueous land, held in trust by the 
state for the benefit of all the people, be subject to any lesser standard 
of protection? Indeed, a fiduciary is bound to an even greater effort at 
protection and the public's right to the ownership of its submerged realty 
cannot be alienated by the state. The state in its function as trustee may 
not weigh and balance the benefits between the whole public and riparian 
neighbors or anyone else. Such a test would be a breach of trust. The 
trustee may only consider! »yhat use of this property will best benefit the 
beneficiaries within the limits of the purpose of the trust?" This is clas­
sic trust law, and any failure to apply it, no matter how "minor", is another 
breach by which the public has been cheated, 

"^substantiality'* of the acreage 
under consideration. 

In the mistaken rationalisation that many of these land transfers are 
"insubstantial", great irreparable harm has occurred to the very property 
rights sought here to be protected. The Department of the Interior, for 
example, has since 1g65» received more than 20,61*0 applications for dredge 
and fill operations. This number provides a clue to the magnitude of des­
truction suffered by the nation's irreplaceable and non-renewable estuarine 
resources. 

Statistics. 

It has been disclosed* that because of the cumulative effect of general-
ly small dredge and fill operations, the United states has now lost over 
T% of 'its total estuarine areas, about 750*000 acres, as important fish and 
wildlife habitatsi the £aat Ooast, including Florida - 165,000 aeresj the 
Qulf Coast, excluding Florida - 71,000 acresj the yeat Ooaat - 261,000 acres 
with the State of California alone suffering a &l% loss of vital estuaries1 

Scientific data indicates that without the estuary, the aquatic environ­
ments would be reduced to lifeless biological deserts, A symposium on Estua­
rine Fisheries, American Fisheries Society, September 19oTu 

By small stages, and by miniscule applications, for "unimportant* fill­
ing, 160 square miles of the shoal water area of San Francisco Bay has been 
filled in - 35$ of the irreplaceable productive area of that gay.' 

The social and economic problems inherent in the development of an estua­
rine bay was described by Boland F. Smith, Chairman of the istuarine Fisheries 
Committee of the American Fisheries Society at its ?Uth annual Meeting. 
"Concern for our estuarine fishery resources", he stated, "is more than a 
sentimental attempt to preserve a part of our natural heritage doomed by the 
materialistic demands of a rapidly expanding and affluent population. At 
least 6k% of our nation's commercial fish and shellfish and most marine sports 
species inhabit the estuarine environment during all or part of their life 
cycle. Moat of these represent top-quality food species or highly-prized 
sport fish... The contribution of these estuarine fishery resources to our 
general health and economic well-being has increased at a far greater rate 
than was predicted 20, 10, even 5 years ago. Current estimates of future use 
and demands may prove to be equally conservative. The fact remains that for 
most estuarine fishery resources our major problem will be to provide an 
adequate supply in the face of increased demands and dwindling habitat."2 

* Congressional hearings on "permit for landfill in Hunting Creek, Virginia", 
Committee on Ckyvernraent Operations, 1968. 

1 sstuaries and Their Natural fiesources, Hearing Before the Committee on Com-
laerce, 9Uth Congress, aaei session. 

t Ibid. 
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An unreasonable burden has fallen on the public in protecting their 
property rights in the environmental benefits and necessities which are so 
continuously threatened by industry, and economically powerful forces in 
the economy, or equally powerfully situated as to lobbying In legislatures, 
and who cannot be defeated by the ordinary eitisen without very direct assis­
tance accorded to hia in his courts. 

The direction which this assistance might take, is exemplified in 
Herman v. jparker, 3u8 U.S. 26, 99 L.Ed. 27, an urban renewal ease, in which 
Justice i>ouglas speaking for a unanimous court, and discussing the right of 
a state to clear slums, said* 

"An attempt to define the reach (of the police power) or trace 
its outer limits is fruitless...public safety, public health, 
morality, peace and quiet, law and order, - these are some of 
the more conspicuous examples of the traditional application of 
the police power to municipal affairs. let they merely illus­
trate the scope of the power and do not delimit it," 

wihile the court was speaking of the police power, the same can be said, if a 
court will have the willingness to say it, concerning the beleagured and 
vital rights which the citizen has to the uninterrupted enjoyment of a health­
ful, pleasureable, productive, economically viable environment. 

In the Berman case, the court also stated, at page 33t 

"We do not sit to determine whether a particular housing project 
is or is not desirable. The concept of the public welfare is 
broad and inclusive. The values it represents are spiritual as 
well as physical, aesthetic as well as monetary." 

More ahively v. Bowlby 

"Some passages in the Opinions in certain cases relied on by the 
learned counsel for the Plaintiff in error, are cited as showing 
that the owner of land adjoining any navigable water, whether 
within or above the ebb and flow of the tide has, independently of 
local law, the right of property in the soil below high water mark, 
and the right to build out wharfs so far at least as to reach 
water really navigable, 

"But the remarks of Mr. Justice Clifford in the first of those 
cases, upon which his own remarks in the second case, and those 
of Mr. Justice Miller in the third case were based, distinctly 
recognized the diversity of laws and usages in the different states 
upon this subject, and went no further than to say that wharves, 
piers and landing places, 'where they conform to the regulations 
of the state', and do not extend below low water mark, have never 
been held to be nuisances, unless they obstruct the paramount 
right of navigation! that the right of the riparian owner to 
erect such structures in the navigable waters of the Atlantic 
states has been claimed, exercised and sanctioned from the first 
settlement of the country to the present time; that "different 
states adopted different regulations upon the subjeot, and in 
some, the right of the riparian proprietor rests upon immemorial 
local usage »j and that 'no reason is perceived why the M M general 
principle should not be applicable to the lakes, so far as to 
permit the owner of tiie adjacent land to build out as far as where 
the water first becomes deep enough to become navigable'. 66 U.S. 
31, 32. And none of the three cases called for the laying down 
or defining of any rule independent of local law or usage, or of 
the particular facts before the court. 

"IX. But Congress has never undertaken by general laws to dispose 
of such lands, and the reasons are not far to seek. 
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As has been seen, by the lew of Sngland, the t i t l e in fee, or j u s 
prlvatem, of the King or h is grantee was, in the phrase of Lord 
Hale, "charged with and subject to tha t jus publicem which belongs 
to the King's subjects* or , as he elsewhere puts i t , ' i s clothed 
and superinduced with a jus puhlieem, wherein both natives and 
foreigners in peace with t h i s kingdom ere in te res ted by reason 
of common commerce, t rade and in te rcourse . ' Hargreave's Law 
Tracts , 36, 3U. In the words of Chief Jus t ice Taney, 'The country 
discovered and se t t led by Snglishmen was held by the King in his 
public and regal character as the representat ive of the nat ion, 
and in t r u s t for themj 'and the t i t l e and dominion of the t i d e ­
waters and of the so i l under them, in each colony, passed by the 
Itcyal Charter to the grantees , as »a t r u s t for the common use of 
the new community about to be es tabl ished; 'and, upon the American 
Revolution, vested absolutely in the people of each s ta te ' for 
t h e i r own common use, subject only to the rightB since surrendered 
by the Constitution to the general government.« Martin v. tfaddell, 
Ul U.S. 16 PiST. 367, bP9 t o 1*11. AS observed by Mr. Jus t ice Cur-
t l s , ' t h i s so i l i s held by the s t a te not only subject t o , but in 
some sense in t rus t for , the enjoyment of cer ta in public r i g h t s ' . 
Smith v . Maryland, $9 U.S. 18, HC¥ 71 , 7k. The t i t l e to the shore 
and lancls under the water, said Mr. Jus t i ce Bradley, ' i s regarded 
as incidental to the sovereignty of the s t a te - a portion of the 
roya l t i e s belonging there to , and held in t r u s t for the public 
purposes of navigation and f i she ry ' . Hardin v . Jordan, II4O U.S. 
371, 381. 

»The Congress of the United s t a t e s , in disposing of the public lands, 
has constantly acted upon the theory tha t those lands...may be taken 
up by actual occupants, i n order to encourage the settlement of the 
countryj but tha t tiie navigable waters and the so i l s under them, 
whether within or above the ebb and flow of the t i d e , shal l be and 
remain public highwaysj and, be chiefly valuable for the public 
purposes of commerce, navigation, and f ishery, and for the improve­
ments necessary to secure and promote these purposes, they shal l 
not be granted away during the period of t e r r i t o r i a l govemmentj 
b u t . . . s h a l l be held by the United Sta tes in t r u s t for the future 
s t a t e s and shal l vest i n the several s t a t e s , when organiaed. . .with 
a l l the powers and prerogatives appurtaining to the older s t a t e s 
in regard to such waters and so i l s within the i r respective j u r i s ­
d ic t ions! in short, they sha l l not be disposed of piecemeal to 
Individuals as pr ivate p rope r tybu t sha l l be held as a whole for 
the purpose of being ul t imately administered and deal t with for the 
public benefit by the s t a t e af ter i t shal l have become a completely 
organized community." {ifcjph. supp,) 

And, a t page £8» 

"The conclusions from the considerations and authorities above may 
be summed up as followst 

"Lands under tidewaters are incapable of cultivation or improvement 
in the manner of lands above high water mark. They are of great 
value to the public for the purposes of commerce, navigation and 
fishery. Their improvement by individuals, when permitted, is in­
cidental or subordinate to the public use and right. Therefore, 
the title and the control of them are vested in the sovereign for 
the benefit of the whole people. 

"At oowaon law, the title and the dominion in lands flowed by the 
tide, were in the Kings, for the benefit of the nation. Upon the 
settlement of the colonies, like rights passed to the grantees in 
the loyal Charters, in trust for the communities to be established. 
Upon the American Revolution, these rights, charged with a like 
trust, were vested in the original states, within their respective 
borders, subject to the rights surrendered by the Constitution of 
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the United states. 

"Upon the acquisition of a territory by the United states, whe­
ther by cession from one of the states or by treaty with a 
foreign country, or by discovery and settlement, the same title 
and dominion passed to the United states for the benefit of the 
whole people, and in trust for the several states to be ulti­
mately created out of the territory.* 

Another Leading Case 

The trust principle was recognized by the United States Supreme Court 
again, in the landmark case of Illinois Central ifeilroad Company v. Illinois, 
Ujo" U.S. 1018 (1892), and has been cited"again and again in dozens of cases, 
perhaps even more than a hundred. The Court said, at page 101*2 j 

"that the state holds the title to the lands under the naviga­
ble waters...in the seme manner that the state holds title to 
soils under tidewater by the common law, as we have already 
shown, and that title necessarily carries with it control over 
the waters above them whenever the lands are subjected to use. 
But it is a title different in character from that which the 
state holds in lands intended for sale. It is different from 
the title which the United States holds in the public lands 
which are open to preemption and sale. It is a title held in 
trust for the people of the state, that they may enjoy the navi­
gation of" the waters, carry on commerce over them, and have the 
liberty to fishing therein, freed from the obstruction or inter­
ference of private parties. The interest of the people in the 
navigation of the waters and in the commerce over them may be im­
proved in many instances by the erection of wharves, docks and 
piers therein, for which purpose the state may grant parcels of the 
submerged landj and so long as disposition is made for such pur­
poses, no valid objections can be made to the grants. It is grants 
of parcels of land under navigable waters that may afford founda­
tion for wharves, piers, docks and other structures in aid of 
coKKierce, and grants of parcels which, being occupied, do not 
substantially impair the public inieresi 'In the lands and'"water 
remaining, that are "chiefly' considered amT^staxneoT' in the" ad£ 
julgeoTcase's as' a valid exercise "of legislative power consistently 
with the trust of the public upon which'"such'lands are 'held by €Ke 
"state." (gmphasis supp,). 

The Court went on to say that general language in some of the previous 
eases was expressive of absolute ownership by the state of the lands under navi­
gable waters, "irrespective of any trust as to their use and disposition, (but 
these oases) must be read and construed with reference to the special facts of 
the particular oases," lb. at 101*3. 

The Better Cases - The Trust Theory. 

This is so. However, the better reasoned cases discuss the trust theory 
at length and recognize that when the Constitution of the United states became 
operative, the several states continued to hold title to beds of all waters 
within their borders which were navigable, not for disposition to individual 
ownership, but in trust. See ghively v. Bowiby, 1g2 U.S. 11, supra., Brickell 
v. Trammel!, 82 S.221 (fla. 1°1$)j Apalachfcola Land & Development Go. v. MoBae, 
*b"s.!Sa§7tia. 1923). 

In Brickell, supra., at page 226, the Court said, for example! 

"The trust in which the title to the lands under navigable waters 
is held is governmental in nature and cannot be wholly alienated by 
the states. For the purpose of enhancing the rights and interests 
of the whole people, the states may by appropriate means grant to 
individuals limited privileges in the lands under navigable waters, 
but not so as to divert them or the waters thereon from their proper 

•i—.••ii.m.-— i . i i n — < I M I I I I I M W I I iiwmi i—m. .——»^—i»w»nmi —i—miMwrii ' n •• • •« • • •—• • i ip . iMmiN i i i i in .1 ' •n^nm m„« •imiimiin i i m » • * • — » W I I » I I W I W > » 
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use for the public welfare, or so a* to relieve the states respec­
tively of the control and regulation of the uses afforded by the 
land and the waters, or so as to interfere with the lawful autho­
rity of Congress. ($nph, supp.) 

...«yhe rights of the people of the states in the navigable 
waters and the lands thereunder, including the shore or space 
between ordinary high and low water marks, relate bo naviga­
tion, coraaerce, fishing, bathing, and otner easer&ents allowed 
by law." 

In in re Waterfront on north Blver and City of Sew York, 205 N.Y. Supp. 
$6, the Court said* 

"Lands under navigable waters are owned by the state or oity 
in trust for the public, and no diversion of ownership or use 
is permissible, except in aid of commerce, navigation, or for 
public purpose." 

An interesting ease is State v. Cleveland f R Company, 113 N.E. 6??, in 
which at page 681, the Court saidi 

"As shown, the state holds the title to the subaqueous land 
as trustee for the protection of public rights. ,..(T)he lit­
toral owner for the purposes of navigation, should be held to 
have the right to wharf out to the line of navigability as fixed 
by the general government, provided he does not interfere with 
public rights. Otherwise, throug'h "ihe mere "absence' of'legisla­
tion by the state, the supreme utility and value of navigable 
waters - navigation and commerce - would be defeated. Whatever 
(the littoral owner) does in that behalf is done with knowledge 
on his part that the title to the subaqueous soil is held by 
the state as trustee for the public, and that nothing can be 
done by him that will destroy or weaken the rights of the bene­
ficiaries of the trust estate, ...» 

fhis case points out starkly, the proper view and purpose of regulations 
giving littoral owners the right to make Improvements out to the "wharf line" 
or "bulkhead line", which is spoken of with great abandon in many Maryland 
oases, when the Court was not under any pressure to consider that in the future 
its words might be considered to mean that a riparian (or littoral) owner 
might be claimed to have the right to destroy a part of the body of water and 
deprive the public of its utility. In all of those Maryland cases, the lit­
toral owner was enhancing the utility of the public waters, and not interfer­
ing with the trusteeship ownership which the state held, but was making the 
land more available for navigational access and commerce. The cavalier Mary­
land dicta speaking of agricultural uses, however, cannot be reconciled with 
this trust theory, and this must be so recognised by any realistic person 
facing the facts which the Maryland court will be asked to face. If the 
Maryland court wishes to slither out, supposedly it may do so by falling back 
on the "agricultural" language, but it certainly could not do so in rery good 
conscience it would seem. Dicta, as is well recognized in the law, is not 
binding and merely amounts to a suggestion of extension of the law, and this 
principle in question grew up from the well-recognized proposition that when 
a court is not required to decide a matter under the pressing urgency of pre­
sent circumstances, as elicited in the facts in the case before it, it could 
well get into treacherous ground and be tripped up by later facts in which the 
application of a general principle enunciated as dictum did not fit at all, 
and did not work justice - but injustice. Hanee, the harsh reluctance of 
courts to be bound by statements in earlier cases yhich were not necessary to 
the decision in the cases - or dicta. So here. 

Likewise, Section kS of Article $k, providingi 

"The proprietor of Land bounding on...navigable waters...shall 
be entitled to all accretions to said land...whet her...formed... 
by natural causes or otherwise, in like manner and to like extent 
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as such right may or can be claimed by the proprietor of land 
boiuading on water not navigable." 

Such statutory language can conceivably be interpreted, can readily be 
claimed to give, the right to build up ocean front property, for example, all 
the way from Ocean City out to within sight of Liverpool. But on the basis 
of the kind of title which Maryland has in submerged lands under navigable 
waters, it should be clear, it seems, that the Legislature could not give 
away that which it, or the state, did not own. It cannot give away a fee title 
as it did not own a fee title. According to Shivery v. Bowl by, supra., and 
the reasoning therein, many times followed, neither the King in olden time 
could give away lands which were jus publieem, nor could the state, which as 
shown in Shiyely y. Bowlby, held tne" same kind of title, give away a fee 
Interest. It could not give away an unfettered, unbounded interest of owner­
ship of lands under navigable waters. 

Should Maryland deeide otherwise, it would be among a small minority of 
states whloh have, in a small minority of cases, mistakenly relying on dictum 
and misinterpretation, acted contrary to what is clearly becoming an extremely 
important public interest in our modern, crowded, polluted world. 

An "Opinion" (so-called) 
of the Attorney General. 

Besides, there is certainly a contrary argument, embodied in an examina­
tion of the noun "accretion" in the above Article 5U, Sec. 1&. "Accretion" 
is 'a word of art" in the law of waters, which properly describes the gradual, 
natural, proeesa of the deposit of sediment along the shore, thereby building 
"fastland". alack »e Law dictionary, pages 36, 37* tA fciords and Phrases 1*22 
(1°c4). fhe statutory phrase "accretions to said land by the recession of 
said water* is, in fact, an incorrect use of the noun "accretion", for the 
exposure of land by gradual subsidence of water is properly called "derelic­
tion" (sometimes shortened to "reliction"), a phenomenon different from accre­
tion although generally having the sarae legal consequences. In any event, 
it seem* well settled that accretion is a gradual process which, although 
•onetimes expanded to include improvements, or fill, put in front of a ripa­
rian owner's property by the acts of third persons, cannot without gross 
distortion define the deliberate action of a riparian owner dumping fill over­
board until the bottom in front of his property emerges as fastland.1 

In the Opinion of the Attorney General found at page h&2. of Volume 50 of 
Attorney General's Opinions (1965) says, at page U61t 

•ifor is (accretion) a right, as we see it, to thrust one's 
acreage into open water, this conclusion takes full account 
of the statutory phrase (Section h$, Article Ik) "formed or 
made by natural causes or otherwise...w. 

But unfortunately, what the Attorney General had done was to think wishfully, 
as Attorney Generals are wont to do, when they know the boss wants a certain 
conclusion. 

Da actual fact, however, the "Opinion" is not specifically, nor directly, 
substantiated by cases in Maryland interpreting the unique beneficence of the 
Maryland Statute to private entrepreneurs. 

Better thinking seems to be along the line of relying on the fact that 
neither the King nor the State of Maryland could give away that which it held 
only in trust, or following another line of reasoning, that the Statute was 
meant to affirm good title in expensive wharfages which riparian owners were 
being encouraged to construct, for before the statute, they could not have 
been sure that in building out over state waters, the state would not assert 

1. pirated from Mr. ftedden's "Attorney General's pinion." Thanks, aoger. 
Vol. 50, p. k$9. 
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its own {the people's) rights, or give rights in the stream or in the bed of 
the stream to others, defeating the riparian's capital expenditure. 

Or, again, that the Legislature cannot give away the right of control 
over navigable waters which had been granted to the United States by Mary­
land's ratification of the federal constitution. 

Other Oases Under 
the Trust Theory. 

"the state has the power to permit a railroad company to build and 
operate a railroad over tide and submerged lands to a connection 
with deep water navigation, as such a disposition of the public 
land held in trust for purposes of navigation and commerce would 
be in furtherance of the trust and valid." jCoyer v. Minor, 156 p. 
1023. 

"Tideland may be devoted to any use not inconsistent with the pub­
lic trust| neither the construction of piers, groins, and break­
waters improving the harbor, nor improvements by way of a public 
park to develop the oeach area, are violative of the public trust 
subject to which the state holds the land,» people v. Heoksr, k 
Oal. Reptr. 33U (Gal. 1963). 

"The doctrine that the state holds beds under navigable waters in 
trust, prevents the state from making a substantial grant of lake 
beds for purely private purposesj even for a public purpose the 
state cannot change an entire lake into dry land or alter it so as 
to destroy its character as a lakej the doctrine does not prevent 
minor alterations of natural boundaries between water and land," 
State v. public Service Commission, 81 NW 2d, 71 (Wise. 1?6S.) 

Lands covered by navigable waters cannot be granted. 

Swan Island Club, Inc. v. Mhjte, DCNC 111* F.Supp. 9$. Affirmed CCA ht 

Swan Island Club, Inc. v. Yarbrough, 209 F2d 698 (1951*)* This case is a modem 
reappraisal and affirmance of a trust doctrine in this circuit. 

65 GJS, Navigable Waters, Section 990)» P*ge 313 et seq.: 

"The power of the state to dispose of lands under navigable water 
is limited by the public trust in which such lands are held, and 
the state's power of alienation is subject to the paramount rights 
of the public, including the right of navigation. The state can­
not by grant...abdicate, surrender or delegate its trusteeship... 
or surrender entirely its eontrol over navigable waters. Citing 
many cases. 

Constitutional Arguments. 

The plaintiff further argues that the state, by the attempted sale of 
part of the Bay waters, with knowledge of the Defendant Developers' intention 
to drain or fill the land under these waters and erect trailer park develop­
ments, not in aid of navigation, has denied to the plaintiff and the class 
she represents, public rights, privileges and immunities protected by the 5th, 
9th and Hjth Amendments of the Constitution of the United States. 

And the 10th, 

"The powers not delegated to the United States by the Constitu­
tion, nor prohibited by It to the states, are reserved to the 
states respectively, or to the people." 

"The Tenth Amendment was intended to confirm the understanding 
of the people at the time the Constitution was adopted, that 
powers not granted to the United States were reserved to the 
states or to the people." 0.S. v. Prague, 282 U.S. 716, 733 (1931). 
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It la the contention of the Plaintiff In the suit that the property 

which was here turned over t© private developers was not owned by the state 

in a capacity in which it could have disposed of it for such purposes. 

Conclusion. 

It certainly seems reasonable to assume that the property of all - the 

air, the water, fisheries, recreatlonally valuable areas - will have to be 

protected in the name of all, if all are not to be doomed bit by bit. 

Historically, legislatures and congresses have been unresponsive to this 

need, and have come in on the side of the public only with great reluctance. 

The courts, which have protected voting rights, civil rights, property 

rights, and personal rights of individuals against rapacious governmental 

and private tyrannies of various sorts would seem, in our system, to be the 

primary bulwark to be depended on, particularly a court of ijfcjuity. 

I HERiSBX CERTIFY that on this 12th day of September, 1?69, a copy of 

the aforegoing was mailed to Francis B. Burch, £sq«, Attorney General, One 

Charles Center, Baltimore, Maryland 21201) Thomas Perkins, &iq., 11*00 

Mercantile Trust Building, Baltimore, Maryland 21202J and Lee W. Bolts, 

ISsq., Berlin, Maryland 21811. 

Leonard J. Kerpelraan 

4 * J 
%ir^ ' 



ELINOR H. KERPELMAN : IN THE 

Plaintiff CIRCUIT COURT NO. 2 
v. : 

OF 
HON. MARVIN MANDEL, Governor, 
et al : BALTIMORE CITY 

Defendants 
78A/142/42686A 

O R D E R 

The motion raising preliminary objection filed by 

James B. Caine, Inc., one of the Defendants, having been read 

and considered, counsel having been heard in oral argument, it 

is this day of September, 1969, 

ORDERED, that the motion raising preliminary objection 

is granted with leave to the Plaintiff to file an amended 

bill of complaint within twenty (20) days. 

Judge 
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ELINOR H. KERPELMAN 

Plaintiff 
V. 

HON. MARVIN MANDEL, Governor, 
et al 

Defendants 

IN THE 

CIRCUIT COURT NO. 2 

OF 

BALTIMORE CITY 

78A/142/42686A 

MOTION TO ENTER APPEARANCE 

Please enter the appearance of Sanford and Bolte 

as co-counsel for James B. Caine, Inc., one of the Defendants. 

Sanford and Bolte 

Lee W. Bolte 
Berlin, Maryland 21811 
641-0700 

I HEREBY CERTIFY, that on this 13th day of August, 

1969, a copy of the foregoing Motion was mailed to Francis B. 

Burch, Esq., Attorney General, One Charles Center, Baltimore, 

Maryland 21201; Leonard Kerpelman, Esq., 900 Light Street, 

Baltimore, Maryland 21230; and Thomas Perkins, Esq., 1400 

Mercantile Trust Building, Baltimore, Maryland 21202. 
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ELINOR H. KERPELMAN, 

P l a i n t i f f 

v s . 

HON. MARVIN MANUEL, 
Governor, et al. 

Defendants 

IN THE 

CIRCUIT COURT NO. 2 

OP 

BALTIMORE CITY• 

Docket: 78A 
Folio: 1̂ 2 
Case #: 42686A 

MOTION .RAISING PRELIMINARY OBJECTION 

James B. Caine, Inc., one of the defendants, by 

Joseph H. Young and Paul V. Niemeyer, Its attorneys, moves 

this Court pursuant to Rule 323(a)(1) of the Maryland Rules 

for an Order dismissing the Bill of Complaint filed herein 

by Eleanor H. Kerpelman, Complainant, and as grounds for its 

Motion alleges that this Court lacks .jurisdiction over, the 

subject matter of said Bill of Com^aint. 

eph H. Young 
First National Barf.k Bldg. 

Baltimore, Maryland 2̂ .202 
e 9-2530 

Paul V>~-Niemeyer 
900 First National Bank Bldg. 
Baltimore, Maryland 21202 
Le 9~2530 

I HEREBY CERTIFY that a copy of the aforegoing Motion 

was this /*? «̂ day of August, 19^9 ̂  mailed, to Francis B. Burch,Es 

Office of the Attorney General, One Charles Center, Baltimore, 

Maryland 21201; to Leonard Kerpelman, Esquire, 900 Light Street, 

Baltimore, Maryland. 21230; and to Thomas Perkins, Esquire., 

Venable, Baetjer & Howard, 1400 Mercantile Trust Building, 

Baltimore, Maryland 21202. 



ELINOR H. KERPELMAN, : IN THE 

Plaintiff CIRCUIT COURT 

vs. NO. 2 

HON. MARVIN MANDEL, : OP 
Governor^ et al, 

BALTIMORE CITY 
Defendants : 

Docket: 78A 
Polio: 142 
Case #: 42686A 

MEMORANDUM IN SUPPORT OF PRELIMINARY OBJECTION 

The Bill of Complaint filed herein alleges essentially 

that the Board of Public Works (hereinafter referred to as 

the Board) conveyed certain lands of the State of Maryland 

to the other defendants for "totally inadequate and insufficient 

consideration." On this fundamental allegation the complainant 

wishes this Court to question the judgment of the Boards 

alleging that because complainant's judgment differs from 

that of the Board's, the transaction should be set aside. 

This is not a complaint alleging the unconstitution­

ality of a statute; this is not a complaint alleging that the 

IBoard acted in violation of the Constitution, any statute or 

the authority granted to it--to the contrary the allegations 

show the Board acted pursuant to authority conferred on it. 

This is a complaint by a taxpayer who disagrees with the 

judgment of the Board, which judgment the Board was authorized 

by law to exercise. By the complaint, the complainant asked 

this .court to substitute its judgment for the exercise of 

judgment by the Executive branch-of government. 

One of the defendants, James B. Caine, Inc. (Caine) 

contends that this court should dismiss this case as it has 

no jurisdiction over the subject matter. 



One of the very foundations of the Maryland State 

government is the separation of powers. Art. 8, Decl. of Rights 

("That the Legislative, Executive and Judicial powers of Gov­

ernment ought to be forever separate and distinct from each 

other; and no person exercising the functions of one of said 

Departments shall assume or discharge the duties of any other.") 

In accordance with this doctrine, the Legislature has delegated 

to the Executive and in particular to the Board (Art. 78A, §16 

of the Maryland Code) certain powers of execution with which 

it is submitted, this Court should not and would not interfere, 

so long as the execution does not go beyond the authority 

delegated. 
I n Du-vall v. Lacy, 195 Md. I38 (1950), the Court 

of Appeals reiterated this doctrine at 1̂ 9 as follows: 

"But there is no authority in the judiciary to 
control the members of the executive department 
in carrying out their duties, so long as no 
plain violation of the Constitution or the law 
is found to exist." 

This is especially true when the activities of the 

Executive are pursuant to full discretionary authority 

delegated upon it. When this is the case, the questions arising 

from the exercise of this discretion are purely political 

in nature. The Court of Appeals in Maryland Committee v. Tawes, 

228 Md. 4l2, k-26 (1962) stated that political questions are 

"questions which, 'under the Constitution, are to be decided by 

the people in their sovereign capacity, or in regard to which 

full discretionary authority has been delegated to the 

Legislative or Executive branches of the government. . . .It is 

unquestionably true that the courts will not determine purely 
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political questions," 

In the particular case before this Court the 

complainant seeks to review the full discretionary authority 

delegated to the Board of Public Works for the sale of certain 

properties of the State. The complainant does not challenge 

the authority granted nor does the complainant indicate that 

the sale was without authority. Rather the complainant wishes 

to attack the adequacy of consideration which is one of 

judgment reserved to the Board exclusively. Art. 78A^ §16 

provides that the Board may sell properties of the state.ifs 

in its opinion,, the consideration is adequate. This is indeed 

a broad delegation^ but again the suit does not attack the 

delegation (.an action of which this Court might have juris­

diction over the subject matter.) 

A general discussion of the doctrine of separation 

of powers and the restraint which the Courts exercise in 

reviewing activities of the Executive branch of government 

is fully discussed in Magruder v.. Swarm,, 25 Md. 173 (1866). 

In this discussion the Court stated at 211-12: 

"Where the act to be done [by the executive 
branch] requires judgment and discretion [as 
opposed to a mere ministerial duty] in the officer 
against whom the mandamus is prayed it will be 
refused. 
• • * 

The cases cited were used to sustain the 
position that the Executive in his political 
or discretionary powers was beyond all judicial 
interference} not to sanction the application 
of the principle to the facts of each case. 
Although it was said in that case [reference is 
made to Miles v. Bradford, 22 Md. 170] that the 
Governor bears the same relation to the State 
that the President does to the United States., 
and in the discharge of his political duties is 
entitled to the same immunities3 privileges and 
exemptions. It is nowhere said that the President 



-4-

or Governor, in the discharge of mere ministerial 
duties would be exempt from judicial process." 

In Miles v. Bradford, 22 Md. at 184, the Court of 

Appeals recognized that the separation of powers in Maryland 

was similar to the separation of powers in the federal government 

and applied a quote from Chief Justice Marshall in the case of 

Mar bury v. Madison., 1 C ranch 145: 

"the President is invested with certain 
political powers, in the exercise of which 
he is to use his own discretion, and is 
accountable only to his country in his 
political character and to his own conscience." 

The Court pointed out that to make the Executive accountable 

to the courts would be in effect to deprive the state of a 

"co-ordinate, separate, distinct and independent department 

of government." 

Needless to show by any extensive memorandum, the rule 

as set forth hereinabove is the same with respect to the 

separation of powers in the federal government. For example 

in Clackamas Company v. McKay, 226 P.2d 343 (1955) cert, denied, 
i 
i 

350 U.S. 904, the Court of Appeals for the B.C. Circuit stated j 

at 345-46: 

"When the U.S. acquires, by eminent domain 
or otherwise, a tract of land in a State, it 
becomes the owner, and thereafter.disposition 
is within the unfettered discretion of the Congress. 
• # * 

And of course the Courts cannot interfere 
with the administration of public property as 
arranged by the Congress and the Executive, so 
long as constitutional boundaries are not 
transgressed by either branch or' statutory 
ones by the latter." 

See also D.C. Federation of Civic Association v. Airis, 275 

F. Supp. 533 (1967)5 Frost v. Garrison, 201 F. Supp. 389 

at 391 (1962) (where the Court stated: "This Court cannot J 

assume a wisdom superior to that of the Executive or Legislative j 
i 

Department with respect to the disposition of animals in Yellow-



stone National Park for the protection or benefit of such 

park."); Ainsworth v. Barn Ballroom Co., 157 P.2d 97 (1947); Dow 

v. Ickes, 123 F.2d 909 (19^1)a cert, denied, 315 U.S. 807, 

rehearing denied,.315 U.S. 83O; and, Pucker v. Butler, 104 

F.2d 236 (1939)5 

Accordingly, Caine contends that this Court has 

no jurisdiction over the subject matter of this action and 

that therefore the complaint should be dismissed. 

tfully submitted, 

Pajdl V. Niemeyer 
900 First National Bank Bldg. 
Baltimore, Maryland 21202 
Le 9-2530 

I HEREBY CERTIFY that a copy of the aforegoing 

Memorandum was this /J - day of August, 19^9j mailed to 

Francis B. Burch, Office of the Attorney General, One Charles 

Center, Baltimore, Maryland 21201; to Leonard Kerpelrnan, Esq., 

900 Light Street, Baltimore, Maryland 21230; and to Thomas 

Perkins, Esquire., Venable, Baetjer & Howard, 1400 Mercantile 

Trust Building, Baltimore, Maryland 2!]̂ 02. 



li ELINOR H. KERPELMAN, 

|l 
IJ Complainant, 

v. 

BOARD OP PUBLIC WORKS 
0? MARYLAND, et al., 

Defendants. 

IN THE 

CIRCUIT COURT NO. 2 

OF 

BALTIMORE CITY 

MEMORANDUM IN SUPPORT OF DEMURRER 

The Defendant Board of Public Works adopts Point II of 

the Memorandum filed in behalf of the Defendant Maryland Marine 

Properties, Inc., and the authorities therein cited, as its 

supporting Memorandum. 

Francis B. Burch 
Attorney General 

Fred Oken 
Assistant Attorney General 

One Charles Center 
Baltimore, Maryland 21201 
(539-4833) 

[| w Attorneys for Defendant 
jl " Board of Public Works 
$: 
'' " / fa 

jj I HEREBY CERTIFY that on this ̂  "~ day of August, 1969, 

l| a copy of the foregoing Memorandum was mailed, postage prepaid, 
ij to Leonard J. Kerpelman, Esq., Attorney for Complainant, 500 
H 
|j Equitable Building, Baltimore, Maryland 21202, to Thomas P. 
•: Perkins III, Esq., Attorney for Defendant? Maryland Marine 
• Properties, Inc., 1400 Mercantile Trust Building, Baltimore, 
; Maryland 21202, and to Defendant James B. Caine, Inc., c/o James 

:: 3. Caine, Resident Agent, 53rd Street and Ocean Highway, Ocean 

li City, Maryland 21842. 

Fred Oken 
Assistant Attorney General 



ELINOR H. KERPELMAN, 

Plaintiff 

vs. 

HON. MARVIN MANDEL, 
Governor, et al, 

Defendants 

IN THE 

CIRCUIT COURT 

NO, 2 

OF 

BALTIMORE CITY 

Docket 78A 
Polio 142 
Case § JJ2686A 

DEMURRER ,OF DEFENDANT 
MARYLAND MARINE PROPERTIES, INC, 

Defendant, Maryland Marine Properties, Inc., by 

its attorneys, Thomas P. Perkins III and Robert A. Shelton, 

demurs to the Bill of Complaint filed by Plaintiff, Elinor 

H. Kerpelman, herein and to each and every paragraph thereof 

and as grounds for said Demurrer states as follows: 

1. ' Plaintiff has totally failed to allege suffi­

cient facts to establish her standing to sue in this case. 

2. Plaintiff has totally failed to allege any 

facts which would be sufficient to constitute a cause of 

action or entitle her to the relief as prayed in the Bill of 

Complaint. 

3. Plaintiff is barred by laches. 

H. Such other and further grounds as will be set 

forth at the hearing on this Demurrer. 

WHEREFORE, Defendant, Maryland Marine Properties, Inc., 

prays that this Honorable Court sustain its Demurrer without 

leave to amend, that the Bill of Complaint be dismissed as 



against Defendant, Maryland Marine Properties, Inc. and that 

Defendant be awarded its costs of this suit. 

~' Thomas PT^erkirTs-iTl 

Robert A. Shelton 

1400 Mercantile Trust Building 
Baltimore, Maryland 21202 
752-6780 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing Demurrer, Memor­

andum of Law and Request for Hearing were mailed by me postage 

prepaid, on this 22nd day of July, 1969 to Leonard J. Kerpelman 

Esquire, 500 Equitable Building, Baltimore, Maryland 21202, 

Attorney for Plaintiff, Elinor H. Kerpelman; to Defendant, James 

B. Caine, Inc., c/o James B. Caine, Resident Agent, 53rd Street 

and Ocean Highway, Ocean City, Maryland; and to Jon F. Oster, 

First Assistant Attorney General, Office cf Attorney General, 

1200 One Charles Center, Baltimore, Maryland 21201. 

Thomas P. Perkins III 

_2~ 



ELINOR H. KERPELMAN, 

Plaintiff 

vs. 

HON. MARVIN MAMDEL, 
Governor, et al, 

Defendants 

IN THE 

CIRCUIT COURT 

NO. 2 

OP 

BALTIMORE CITY 

Docket 78A 
Polio 142 
Case # 42686A 

REQUEST FOR HEARING 

Defendant, Maryland Marine Properties, Inc., hereby 

requests a hearing in open -court on its Demurrer filed herein. 

Thomas P. Perkins III 

Robert A. Shelton 



ELINOR H. KERPELMAN, 

Plaintiff 

vs. 

HON. MARVIN MANDEL, 
Governor, et al, 

Defendants 

IN'THE 

CIRCUIT COURT 

NO. 2 

OF 

BALTIMORE CITY 

Docket 78A; Folio 142; Case M2686A 

MEMORANDUM OF LAW OF DEFENDANT MARYLAND MARINE 
PROPERTIES, INC, IN SUPPORT OF DEMURRER 

The Plaintiff in this case, Elinor H. Kerpelman, has 

filed a taxpayer's suit making totally unfounded charges of fraud 

against the Governor, the Comptroller, and the Treasurer of the 

State of Maryland, acting in their official capacity as the Board 

of Public Works of Maryland. The suit challenges two conveyances 

of the interest of the State in certain "wetlands"i/ In each 

instance, the conveyance was made by the Board to the owner of 

the riparian shoreline in full accordance with the authority vested 

in the Board to make such conveyances pursuant to Section 15 of 

Article 78A of the Annotated Code of Maryland (1965 Replacement 

Volume). Plaintiff contends, however, that the Board acted fraudu­

lently in entering in to such agreements. 

This Demurrer is filed on behalf of Defendant, Maryland 

Marine Properties, Inc. The Bill of Complaint also challenges 

separate transactions involving Defendant James B. Caine, Inc. 

Maryland Marine Properties, Inc. has absolutely no relationship 

of any kind with Defendant Caine nor does the Bill of Complaint 

allege that there is any such relationship. This Memorandum, 

therefore, will consider primarily the allegations concerning 

Maryland Marine Properties, Inc. 

if The-"Vetlands" ~ ("occasionally referred to as submerged land or 
marsh land)- at Issue in this case are lands lying between the 
mean high water line of the shoreline property owned by Defen­
dant Maryland Marine Properties, Inc. and the bulkhead line 
contiguous to the shoreline. The bulkhead line was established 
by the company in accordance with permits granted by the U.S. 
Corps of Engineers, Maryland Department of Water Resources and 
the Worcester County Shoreline Commission. 



The Demurrer of Defendant, Maryland Marine 

Properties, Inc. is based upon three separate and distinct 

grounds, each of which constitutes grounds for the grant­

ing of the Demurrer. First, under the well established 

law of Maryland, Plaintiff has totally failed to allege 

sufficient facts to support her standing to sue in this 

case. Second, regardless of the question of standing, 

Plaintiff has failed to allege any facts which constitute 

a cause of action or which would entitle her to any relief 

in a court of equity. Third, Plaintiff is clearly barred 

by laches in failing to bring this suit, until a year after 

the Board of Public Works, in public session, entered into 

'the~agreements' which Plaintiff now so belately challenges. 

•^ • Plaintiff lacks standing to sue. 

Elinor H. Kerpelman, Plaintiff, in paragraph 1 of 

her Bill of Complaint, bases her standing to sue solely upon 

the allegation that she is a "taxpayer of the State of Maryland 

This is her only interest in the case. She further alleges 

that this suit is brought on behalf of "all others similarly 

situated." 

The limitations upon the right of a Maryland taxpayer 

to sue to set aside both legislative and administrative govern­

mental actions have been very clearly enunciated in numerous 

decisions of the Court of Appeals. In the very first case on 

the subject, the Court made it clear that an individual cannot 

seek injunctive relief, such as is demanded here, unless the 

Plaintiff has suffered some special damage. Taxpayers, in such 

suits, must allege an "Increase of the burden of taxation upon 

their property". Baltimore vs. Gill, 31 Md. 375, 39^ (1869). 
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This rule has since been applied in many other cases. See, 

e.g., McKaig vs. City of Cumberland, 208 Md. 95,102 (195-'4) ; 

Baltimore vs. Keyser , 72 Md. 10 6, 108 .(18 9 0 ). 

The Court of Appeals recently had occasion to re­

state the applicable rule in the leading case of Murray, et al 

vs. Comptroller, 241 Md. 383, 391 (1965). The issue in the 

Murray case concerned the constitutionality of a statute 

creating tax exemptions. Judge Oppenheimer made it clear in 

his opinion that in order to challenge such a statute or an 

administrative action such as is questioned here, the Plaintiff 

must allege facts to establish an increase in his taxes resulting 

therefrom. As Judge Oppenheimer observed: 

"If the taxpayers cannot show a pecuniary 
loss or that the statute results in increased 
taxes to them, they have no standing to 
challenge it." (241, Md. at 391) 

In the Murray case, Judge Oppenheimer carefully re­

viewed the facts and found that the Plaintiff did have standing 

inasmuch as it was clear that if church-owned property were 

placed on the tax rolls, property taxes for individual property 

owners, such as the Plaintiff in the Murray case, would definitely 

be reduced. 

Not only does the Plaintiff in this case totally fail 

to allege any such facts, but the only facts alleged are directly1 

to the contrary. In paragraph 8, Plaintiff admits that the con­

veyances in question will actually increase the state tax base 

by putting additional property on the tax rolls. Such an ad­

mission is decisive on the question of standing. 

Even though Plaintiff concedes that the transactions 

in question will actually increase state tax collections, Plain­

tiff makes an imaginative but futile attempt to establish standing 

_ 3 _ 



on other grounds. She contends that the increased tax 

collections will somehow be offset by the eventual destruc­

tion of the "wild natural resource cycle" of the State of 

Maryland. This will allegedly result from the filling in 

of the submerged land in question in this suit, In para­

graph 3 of the Bill of Complaint, Plaintiff concedes that 

this case concerns only 190 acres of submerged land con­

veyed to Defendant Caine and 197 acres of submerged land 

conveyed to Defendant Maryland Marine Properties, Inc. 

With regard to the latter transaction, it is interesting 

to note that Plaintiff admits that Maryland Marine Properties, 

Inc. conveyed marsh lands to the State in exchange for 

marshlands which the Company acquired, thereby actually 

increasing rather than reducing the amount of such property 

in state ownership. Nevertheless, the critical point here, 

with regard to the Plaintiff's allegations, is -that Plaintiff 

admits that only an insignificant amount of the wetlands in 

the State of Maryland is involved in this case. We are con­

cerned here with a total of less than 400 acres of wetlands 

whereas in the State of Maryland there are 33190 miles of 

tidal shoreline.supporting such wetlands. 1967-68 Maryland 

Manual, Page 19. In the light of such facts, no one could 

seriously contend that the- specific conveyances in question 

here could have any meaningful impact upon marine ecology or 

bring about the horrendous consequences which Plaintiff pre­

dicts for the distant future resulting from the filling in 

of a comparatively inconsequential acreage of marsh. 

The facts as alleged only serve to point up Plain­

tiff's real concern in this case. Obviously, the two transac­

tions in question are not of any real ecological significance 
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considering the huge inventory of marshlands and v/etlands of 

the State of Maryland. What Plaintiff seeks to accomplish in 

this suit is to prevent the State from adopting a policy which 

would eventually result in the disposition after many years of 

a substantial part of the wetlands of the State of Maryland. 

This might in fact, at some future date, create significant 

"natural resource and wildlife losses" as asserted in paragraph 

8 of the Bill of Complaint. Plaintiff seeks a political rather 

than a legal remedy. It is readily apparent that the Legislature 

and not this Honorable Court is the proper forum in which these 

broad questions of state policy should be debated and resolved. 

Several bills were in fact presented to the 1969 session of the 

General—Assembly dealing -with the "wetlands issue". See, e.g., 

House Bills 468, 469 and 517 (1969 Session). The next session 

of the Legislature will most certainly again deal with the im­

portant considerations of balancing on the one hand the need 

to preserve a substantial inventory of wetlands in the State 

and on the other hand the need to provide adequate recreational 

facilities for an expanding population and a viable economy for 

rural counties such as Worcester County. The Legislature is 

and must he the forum in which these broad questions are re­

solved. They cannot be resolved by litigation seeking to set 

aside transactions made a year ago. 

Plaintiff will most likely contend that she must 

bring this matter into court because,to date,governmental 

authorities have failed to take actions which she feels are 

adequate. As will be discussed in the next section of this 

Memorandum, however, the only question that a court of equity 

can consider in a case of this nature is the question of fraud. 

It cannot deal effectively with the broad issues of policy-

which are involved. Further, caught up in the emotion which 

- 5 -



precipitated the filing of this suit, Plaintiff has totally 

overlooked the significant conservation efforts which have 

been and are being made in this area. The creation of the 

Assateague Island National Seashore, at great public expense, 

is but one example of such efforts. 

In the instant case, as the allegations clearly 

show, the Board of Public Works had authority to enter into 

the transactions which are now questioned a year later. As 

a result of such transactions, the state property tax base 

will be increased rather than reduced. Therefore, Plaintiff 

clearly has failed to allege the facts necessary to give her 

the right to bring suit as _a taxpayer and a demurrer should 

be sustained on this basis. 

II. Plaintiff has failed to allege 
s uTfTcXelTF~TacTs'̂ 6~'ĉ i¥t31:lIt̂  
a~~cause~ of "acWxorT. 

In this case, Plaintiff seeks the extreme equitable 

remedy of a mandatory injunction to force the reconveyance of 

property which Plaintiff alleges was originally conveyed in 

accordance with agreements made with the Board of Public Works 

a year ago. Although this Honorable Court has the power to 

grant such relief (Maryland Rule BB 70a.), at is a well established 

principle of equity that this power will only be exercised with 

the greatest caution. 

Plaintiff alleges that in 1968 the Board of Public 

Works entered into two agreements to transfer whatever interest 

it then held in 190 acres of submerged lands to Defendant Caine 

and 197 acres of submerged land to Defendant Maryland Marine 

Properties, Inc. There is simply no question in this case that 

the Board of Public Works had full statutory authority to enter 
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into such agreements in accordance with the provisions of 

Section 15 of Article 78A of the Annotated Code of Maryland 

(1965 Replacement Volume). Under such circumstances, it is 

perfectly clear that in order to challenge such transactions, 

Plaintiff must allege facts to establish fraud, corruption 

or such breach of trust as to be equivalent to fraud. It is 

not sufficient to challenge actions of public officials in 

a court of law or equity purely on the basis of a question 

of good judgment, which is the most that is alleged in this 

case. A court cannot sit as a reviewing body with regard to 

the discretionary acts of a state agency, particularly one 

as prestigious as the Board of Public V/orks, unless the Legis­

lature establishes procedures in such regard which, of course, 

it has not done. 

I n Coddington v. Helblg, 195 Md. 330, 337 (1950), 

the Court of Appeals stated the law to be as follows: 

"The law is firmly established that 
a court of equity, on the -suit of a tax­
payer, will restrain a municipal corpora­
tion or an administrative agency from 
entering into or performing an unlawful , 
or ultra vires contract, when such action 
may injuriously affect the taxpayer's 
rights and property. But where the action 
of a municipal corporation or administrative 
agency is within the scope of its authority, 
and does not affect the vested rights of 
liberty or property, the court will not 
review its exercise of discretion, unless 
such exercise is fraudulent or corrupt or 
such abuse of discretIon as to amount to 
a breach of trust." (emphasis supplied")-

Similar statements are found in Hanna v. Board of Education, 

200 Md. 49 (1950) and Terminal Construction Corp. v. Board of 

Public Works (Cir. Ct. of Baltimore City, Daily Record, July 29, 

1957). In an .excellent law review article on the subject, Judge 

Oppenheimer set forth the applicable standards as follows: 
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"Where the determination of the adminis­
trative tribunal is essentially legislative in 
character or where it does not directly affect 
vested rights of liberty or property, the Court 
will not review the exercise of discretion, un­
less it can clearly be shown that the power of 
the tribunal was corruptly or fraudulently used. 
The Court will intervene if there is no evidence 
to support the action of the administrative agency, 
and will require the agency to exercise its dis­
cretion if action is required by statute. But 
the Court will not interfere with or control the 
method of the exercise of discretion or the per­
formance of any duty requiring the exercise of 
judgment, nor will it correct errors of discretion 
which have honestly been made in the discharge of 
such duty within the limits of the prescribed 
standard." Oppenheimer, Administrative Law in 
Maryland, 2 Md. L. Rev. TE5T~2Q9 (19I5TT 

In paragraph 7 of the Bill of Complaint, Plaintiff 

makes purely conclusory allegations of "fraud" and "undue 

Influence" presumably exercised in some.mysterious and totally 

undescribed way upon the Governor, the Comptroller and the 

Treasurer of Maryland, both individually and collectively. 

In paragraph 6, Plaintiff recites that Maryland Marine Properties, 

Inc. conveyed to the State of Maryland marsh lands worth $41,000 

in exchange for the 197 acres of submerged land which the company 
2/ . 

acquired from the State." These are the only facts alleged 

.and indicate on their face that a substantial consideration was 

received by the State in connection with this exchange. Although 

for the purposes of this Demurrer, only those facts set forth 

in the Bill of Complaint can be considered by this Court, it is 

a matter of public record and public knowledge that Maryland 

Marine Properties, Inc. agreed to exchange and did, in fact, 

exchange more than two acres of marsh lands to the State of 

Maryland for every acre acquired by it. This exchange was made 

in full accordance with state policy as established at such time. 

2/ In Florida and some other states, legislation has resulted from 
charges that developers sold submerged lots to unwary purchasers 
Ironically, Plaintiff claims in this case that the developer has 
somehow cheated the State by buying submerged land for a sub­
stantial consideration. 
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Plaintiff further alleges not as a fact but as 

a totally unsupported speculation that the lands acquired 

by Maryland Marine Properties, Inc. were worth "200 times 

as much" as the consideration paid to the State. The Court 

simply cannot attach any weight to such a gratuitous and 

self-serving opinion. 

Fraud is a most serious charge and becomes all the 

more so when made against public officials of the standing of 

the Governor, the Comptroller and the Treasurer of the State 

of Maryland. Such officials and the persons with whom they 

contract in good faith should not and cannot be required to 

answer to such charges without allegations of fact of the 

most convincing nature. They certainly cannot be held to 

answer to the totally unsubstantiated charges made in the 

Bill of Complaint in the instant case. Therefore, the Court 

should sustain Defendant's Demurrer inasmuch as the Plaintiff 

has totally failed to allege facts which would constitute a 

cause of action upon which any relief can be granted in a 

court of equity. 

III. Plaintiff is barred by laches. 

On June 25, 1969, Plaintiff filed this suit challeng­

ing transactions of the Board of Public Works 'which she states 

in her Bill of Complaint were completed in 1968. The Board 

of Public Works is a public body. Its statutory powers are 

exercised and performed in public session and are fully subject 

at such time to public scrutiny. Nevertheless, Plaintiff has 

seen fit to delay for a year the filing of a suit to challenge 

the agreements entered into by the Board of Public Works in 

1968. 
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It is a well accepted maxim that equity "aids 

the vigilant and will not give relief to a person who has 

been dilatory in bringing his cause of action." James v. 

Zantzlnger, 202 Md. 109, 116 (1953). In the recent case of 

Parker v. Board of Election Supervisors, 230 Md. 12 6 (1962), 

the Court of Appeals upheld the ruling of the trial court 

sustaining a demurrer and dismissing an action in an election 

case on the grounds of laches. The court observed that laches 

is a "defense in equity against stale claims, and is based 

upon grounds of sound public policy by discouraging fusty 

demands for the peace of society". (230 Md. at 130) 

The above quotation is particularly applicable to 

the allegations set forth in the Bill of Complaint in this 

case. Plaintiff belatedly seeks to reopen matters which have 

long since been closed. Her motive in so doing is to challenge 

state policy. Her real concern is the future application of 

such policy rather than with its application to the transac­

tions questioned In this case. If these transactions were 

to be challenged at all, they should have been challenged 

when they were originally agreed upon by the Board of Public 

Works in 1968 and not a year later. Plaintiff is now barred 

by laches and a Demurrer should be sustained on this basis. 

Conclusion 

It is clear from the face of the Bill of Complaint 

in this case that the Plaintiff lacks standing, has utterly 

failed to allege a meritorious claim and is guilty of laches. 
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Defendant, Maryland Marine Properties, Inc., respectfully 

submits that its Demurrer should be sustained on all three 

grounds. 

Respectfully submitted, 

Thomas P. Perkins III 

Robert A. Shelton 
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FILED 7/lQ/£& 

EQUITY SUBPOENA 

^ - T h e State of Maryland 

9.aM...Eerafo..er....Q£...B^^^ 

l«r»«"«a-%^~»«ari-ii«rtMM»--: it* 4 M K Swam %&§ W&fr 

of BaitaMDoctito, Greeting: 

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the 

August 
time limited by law, beginning on the first Monday of , next 
cause an appearance to be entered for you, and your Answer to be filed to the Complaint of 

E l i n o r H. Kerpe laui 2i»03 W.Roger* Ave. 

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY. 

HEREOF fail not, as you will answer the contrary at your peril: 

WITNESS, the Honorable DULANY FOSTER, Chief Judge of the Supreme Bench 

12 MAY 6 Q 
of Baltimore City, the day of .*. , 19 . 
Issued the day of ./...".._ .& , m the year 19 . 

tt(ft*Wfr- Clerk. 

MEMORANDUM: (General Equity Rule 11.) 

You are required to file your Answer or defense in the Clerk's Office, Room No. 441, 
in the Courthouse, Baltimore City, within fifteen days after the return day, named in the 
above subpoena. Personal attendance in Court on the day named is not necessary, but unless 
you answer or make other defense within the time named, complainant (s) may obtain a 
decree pro confesso against you. which upon proper proof may be converted into a final decree 
for the relief demanded. • 



CIRCUIT COURT No. 2 
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19 Docket No. 
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vs. 
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SUBPOENA TO ANSWER BILL OF COMPLAINT 

No. 

Filed w day of swBor w m 

Solicitor. 

Address. 



> * 

9**» A-

ELINOR H. KEHPSLMAN 
21*03 W. Sogers Avenue 
Baltimore, Maryland 21209, 

Complainant, 

N 

HON. MARTIN MANDEL, Governor, IN THB 
LOUIS L. GOLDSTEIN, Comptroller of the Treasury, and « 
JOHN LEUTKSKBIER, Treasurers CIRCUIT COURT 
constituting the 30ABD OF PUtfLlC tfGHKS OF MARYLAND, « 
State Office Building, NO. 2 
301 w. Preston street , . ^ / f Q / ^ , f^^+l k 
Baltimore 1, Maryland P<7«y.J Uf^ J*Yi H ^ T >; ^yOF 
(Serve one copy on the Quvexiiui <*l ahnvw.nrlrti»eBS) «CT foCvev-^ / 
and one on Francis B. Burch, Esq., 0 -h f U<? BALTIMORE CITI 
Attorney Qeneval of Maryland, A ^ I A V ^ Z * 
One Charles Center, Baltimore 2, Maryland), * * ^m" 

JAMES B. CAINS, INC., a Maryland corporation, » 
(Serve on; Janes fl. Caine, Resident Agent, 
53rd St. & Ocean Highway » 
Ocean City, Worcester Co., Maryland), 

and '• 
MAHXLAND MARINE PROPERTIES, INC., 
a Maryland corporation, * 
(Serve out Raymond D. Ooates 
Atlantic Hotel Building « 
Ocean City, Worcester Co., Maryland) Equity No* 

Defendants, N 
H i l l 

BILL OF COMPLAINT FOR A MANDATOR! 
INJUNCTION, AND fttt DECLARATORY M i f f 

TO THE HONORABLE, THE JUDGE OF SAID COURTi 

Now comes Elinor H. Rerpelman, your Complainant, by Leonard J. Kerpelman, 

her Sol ic i tor, and says: 

1. That she i s a taxpayer of the state of Maryland, and a resident 

thereof, in Baltimore d t y j th i s suit i s brought on her own behalf, and on 

behalf of a l l others similarly situated. 

2* The Defendant Board of public Works of Maryland, hereinafter sometimes 

referred to as "Board of public Works" or "Board", i s charged by law, in 

Article 76A, Section 15 of the Annotated Code of Maryland, with the authority 

to dispose of lands of the state of Maryland by sale or otherwise providing 

th is Is done for "a consideration adequate in the opinion of the Board of 

| A / ^ Afc** Public Works...«j but a lso , by Article 6 of the Declaration of Rights of the 



*? 

Maryland Constitution, the Defendant Board Members, individually are "Trustees 

of the public", in all that they do, and must reasonably exercise this 

fiduciary charge, particularly as to their stewardship of property, 

3. In 1°68, contrary to said Article 6 Trusteeship, and without the 

necessary opinion as to adequacy, the Defendant Board of Public Works, then 

fJ>ujM* 

in part of different membership, but being the same constitutional 

and statutory Board as the present Defendant Board, conveyed 100 acres of lands 

which were then the property of the people of the state of Maryland, unto the 

Defendant James a, caine, Inc.; and unto the Defendant Maryland Marine proper­

ties, Inc., 197 acres of Maryland lands; or did so by mesne conveyances 

both for a totally inadequate and insufficient consideration, compared with 

A *• t^JL the then fair market value or intrinsic value of the said lands, and tne said 

\^ A" y^ Beard then had no opinion upon the monetary adequacy of the consideration ^ 

1 y/^^proffered, or had a mistaken, unreasonable, or totally false opinion of such 

tj „ JP\ .tawr. that .aid conr̂ nmc.. » « . « » » » * « « . n « « A l » » 

ri^tA" . therefore illegal, void, and a nullity as not complying with the necessary pre-

»l>*^ [r condition set forth as to adequacy in said art. 78A, Sec. 16; and as a 

^ i S >* 
iv p * ^ violation of the Trusteeship imposed by Article 6 of the Declaration of Bights. 

5Y ^-*j The consideration for the saia conveyances was also totally inadequate and 

insufficient considering the ecological consequences of the sale, and the 

jf**ls> s\ direct consequent effect upon the natural resources of the State of Maryland, 

f * which are oi*ned by the Complainant and all others similarly situated, and 

', Jk 4 which are held in trust for her and the class which she represents in the 

If 7*A/>* within suit by the State of Maryland and its public officials including the 

•JT U ^ J L . Defendant Board, 

k. The said lands referred to in paragraph 3 hereof, lay in Worcester 

/ % Mr» V** Qcnmty> "^ w*re marshlands «nd wetlands, which is to say, submerged and par-

^s>' /v^ tially submerged lsads, marshes, and snallows, peculiarly adapted to the 

' Z< jp, production of certain important forms of marine life, and constituting an 

important link in the food chain of many economically valuable wild species 

of fish, animal and bird life, which abound in Maryland, and upon her waters, 

and which are owned in common, and used by all of the members of the class 

on whose behalf this suit is brought. 



<•>, Said lands which were conveyed are intended to be, and are being, 

filled in and built up by those to whom they were conveyed, and their 

character as wetlands and marshlands is being completely obliterated, with 

the consequent destruction of support to said fish and animal species afore­

said referred to in paragraph km 

6, The lands aforesaid which were sold to Maryland Marine Properties, 

Inc«, were sold by an exchange for other marshlands and wetlands, which are 

cumulatively only one-half as productive of the important species of marine 

life and products as those which were conveyed to the said Maryland Marine 

properties, Inc.} those sold to the defendant James 3. Caine, Inc., were 

sold for a completely and totally inadequate money consideration, namely one 

hundred dollars per acre. Said lands which were sold to Maryland Marine 

properties, Inc., were exchanged for wetlands and marshlands as aforesaid 

worth only $M ,000.00, while the lands conveyed to it were worth two hundred 

times as much in fair market monetary value} the lands conveyed to James B. 

Caine, Inc. were worth approximately five hundred times as much in fair 

market monetary value as the monetary consideration received by the Defen­

dant Board of Public aorks. 

7. Said monetary consideration piid to Maryland was, in each eajM^yM ^ J' 
"^ Lv^ i^^^JZr^ ̂ > 5 U *^t£S& £*_̂  

completely and totally inadequate^ as to amount to a conveyance of the land 

by the Defendant Board of public Works fraudulently, or by mistake, or by 

undue infljaejoom exerted upon it. 

8. The Complainant and all others similarly situated, will be irrepara­

bly injured and damaged and have been so, by the said conveyances to the 

defendants, Maryland Marine Properties, Inc., and James 8. Caine, Inc., in 

that valuable property, which is ecologically irreplaceable, owned by them 

or held in trust for them by the Defendant Board of Public Works, has been 

disposed of, and closed off to the wild natural resource cycle which it was 

a most essential, irreplaceable part of, and the complainant ana all others 

similarly situated are deprived of their use and benefit, which they other­

wise would have, in return for a totally inadequate consideration and in 

return for a totally inadequate contribution by new owners of the said lands 

into the state treasury by way of real estate taxes paid and to be paid, the 

3. 



value of which taxes will never compensate for the deprivation of said lands 

and the irreparable damage and injury- which will be caused to the natural 

products and natural resources of the state of Maryland by the ecological 

disruption caused by the filling and loss of said wetlands, marshlands and 

shallows} which disruption may reasonably be expected to cause or substan­

tially contribute to, natural resource and wildlife losses of many millions 

of dollars measured in financial terms alone. 

9. The Defendant corporations and proceeding with great speed to fill 

in and eradicate as narshland and wetland, the lands in question. 

10. The Complainant has no adequate remedy at law. 

WHSBSFORS, the Complainant prays i 

(a) That this case be advanced on the Court Docket for immediate trial, 

and hearing on any motions which may be filed. 

(b) That a Mandatory Injunction may issue, requiring the Defendants, 

Maryland Marine Properties, inc., and James B. Caine, Inc., to reconvey to 

the State of Maryland, those lands in Worcester County, which are the subject 

of the within suit. 

(c) That the Court declare the Deeds of Conveyance or mesne Deeds of 

Conveyance made by the Board of public Works of Maryland of lands in Worces­

ter County, Maryland, unto Maryland Marine Properties, Inc., and James B. 

Caine, Inc., which conveyances were made in 1968, of 197 acres and 190 acres, 

respectively, more or less, to be null, void, and of no effect, and that 

title remains in the people of Maryland. 

(d) That the Complainant may have such other and further relief as the 

nature of her case may require. 

AMD, AS IN DUTY BOUND H? CETERA. 

LEGHABD J. KERPELfcSAN, 
Attorney for Complainant 
500 Equitable Building 
Baltimore 2, Maryland 
SA 7-8700 

SLIM0R H. KX^-'SLMAM 



EQUITY SUBPOENA 

The State of Maryland 

To 

DOCKET ...1 

CASE NO 

1... FOLIO 141. 
42636-A 

FILED 7/10/69 

John Leutk«m#|;erf Treasurer 
IToarTTIe'ra 

"IT~A"ii Go; 
of BahunopedBby, Greeting: 

WE COMMAND AND ENJOIN YOU, That all excuses set aside, you do within the 

time limited by law, beginning on the first Monday of , next 

cause an appearance to be entered for you, and your Answer to be filed to the Complaint of 

F.ltnor ! . gerpelaaa 2403 y.Rogor* Aw*» 

against you exhibited in the CIRCUIT COURT No. 2 of BALTIMORE CITY. 

HEREOF fail not, as you will answer the contrary at your peril: 

WITNESS, the Honorable, DULANY FOSTER, Chiefjudge of the Supreme* Bench 

of Baltimore City, th |_. . . d a S ^ » ' 1 9 gfy ' 
Issued the day of ./)... , in the year 19 

MEMORANDUM: 

Clerk. 

(General Equity Rule 11.) 

You are required to file your Answer or defense in the Clerk's Office, Room No. 441, 
in the Courthouse, Baltimore City, within fifteen days after the return day, named in the 
above subpoena. Personal attendance in Court on the day named is not necessary, but unless 
you answer or make other defense within the time named, complainant (s) may obtain a 
decree pro confesso against you which upon proper proof may be converted into a final decree 
for the relief demanded. 
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ELINOR H. KERPELMAN r 
2U03 V. Rogers Arenue 
Baltimore, Maryland 21209, 

Complainant, 

HON. MARVIN MANDSL, Governor, IN THS 
LOUIS L . GOLDSTEIN, Comptroller of tba Treasury, and * 
JOHN LEUTKEMEIER, Treasurer! CIRCaiT OWfRI 
c o n s t i t u t i n g the BOABD OF PUBLIC WORKS Of MARYLAND, 4t . 
Sta t e Office Building, *M ^ ^ A . « Jjifr HO, 2 
301 W. Preston s t ree t , . . -+ >^n *A^^*%\t4 
Baltimore 1, Maryland £eArj / W t f r r ? &***+* Ii+A*>t ' & (Serve 
and one on Francis B. Burch, Esq*, BALTIMORE C H I 
Attorney General of Maryland, a 
One Charles Center, Baltimore 2, Maryland), 

JAMES B. CAINE, INC., * Maryland corporation* • 
(Serre onj James B. Caine, Resident Agent, 
53rd St. & Ocean Highway « 
Ocean City, Worcester Co., Maryland), 

and , . . . . . . . • • . . . . . . " 

MARYLAND MARINE PROPERTIES, INC., 
a Maryland corporation, • 
(Serre ont Raymond D« Coatea 
Atlantic Hotel Building • 
Ocean City, Worcester Co., Maryland) Equity Ho* 

Defendants. a BILL OF COMPLAINT FOR A MANDATORY 
INJUNCTION, AND FOR DECLARATORY RELIEF" 

TO THS HONORABLE, THE JUDGE OF SAID COURT t 

Now comes Elinor H. Kerpelman, your Complainant, by Leonard J. Kerpelaan, 

her Solicitor, and sayst 

1• That she is a taxpayer of the State of Maryland, and a resident 

thereof, in Baltimore Cityj this suit is brought on her own behalf, and on 

behalf of all others similarly situated. 

2, The Defendant Board of public Works of Maryland, hereinafter sometimes 

referred to as "Board of Public works" or "Board", is charged by law, in 

Article 78A, Section 15 of the Annotated Code of Maryland, with the authority 

to dispose of lands of the state of Maryland by sale or otherwise providing 

this is done for "a consideration adequate in too opinion of the Board of 

public Works. •.»j but also0 by Article 6 of the Declaration of Bights of the 



Maryland Constitution, the Defendant Board Members, individually are "Trustees 

of the Public", in all that they do, and must reasonably exercise this 

fiduciary charge, particularly as to their stewardship of property* 

3. In 1968, contrary to said Article 6 Trusteeship, and without the 

necessary opinion as to adequacy, the Defendant Board of Public Works, then 

composed in part of different membership, but being the same constitutional 

and statutory Board as the present Defendant Board, conreyed 190 acres of lands 

which were then the property of the people of the State,of Maryland, unto the 

Defendant James B. Caine, Inc.) and unto the Defendant Maryland Marine proper* 

ties. Inc., 197 acres of Maryland landsj or did so by mesne conveyances 

both for a totally inadequate and insufficient consideration, compared with 

the then fair market Yalue or intrinsic value of the said lands, and the said 

Board then had no opinion upon the monetary adequacy of the consideration 

proffered, or had a mistaken, unreasonable, or totally false opinion of such 

adequacy, that said conreyances to the other Defendants respectively were 

therefore illegal, void, and a nullity as not complying with the necessary pre* 

condition set forth as to adequacy in said Art. ?8A, Sec. 16; and as a 

violation of the Trusteeship imposed by Article 6 of the Declaration of Bights* 

The consideration for the said conveyances was also totally inadequate and 

insufficient considering the ecological consequences of the sale, and the 

direct consequent effect upon the natural resources of the State of Maryland, 

which are owned by the Complainant and all others similarly situated, and 

which are held in trust for her and the class which she represents in the 

within suit by the State of Maryland and its public officials including the 

Defendant Board. 

k. The said lands referred to in paragraph 3 hereof, lay in Worcester 

County, and were marshlands and wetlands, which is to say, submerged and par­

tially submerged lands, marshes, and shallows, peculiarly adapted to the 

production of certain Important forms of marine life, and constituting an 

important link in the food chain of many economically valuable wild species 

of fish, animal and bird life, which abound in Maryland, and upon her waters, 

and which are owned in common, and used by all of the members of the class 

en whose behalf this suit Is brought* 

f* 



$• said lands which vara conveyed ara intandad to be, and ara being, 

filled in and built up by thosa to whom they wars oonrayad, and thair 

character as wetlands and marshlands is being completely obliterated, with 

the consequent destruction of support to said fish and animal species afore­

said referred to in paragraph It* 

6, The lands aforesaid which ware sold to Maryland Marina Properties, 

Inc., were sold by an exchange for other marshlands and wetlands, which ara 

curaulatirely only one-half as productire of tha important species of marina 

life and products as thosa which ware eonreyod to the said Maryland Marina 

properties, Inc.j thosa sold to tha defendant James B. Caine, Inc., ware 

sold for a completely and totally inadequate money consideration, namely one 

hundred dollars per acre. Said lands which ware sold to Maryland Marina 

Properties, Inc., were exchanged for wetlands and marshlanda as aforesaid 

worth only |M ,000,00, while the lands conveyed to it ware worth two hundred 

times as much in fair market monetary valuej the lands conreyad to James B* 

Caine, Inc. were worth approximately fire hundred times aa much in fair 

market monetary value as the monetary consideration received by the Defen­

dant Board of public Works, 

7* Said monetary consideration joaid to Jteryland was. ineaah ease, so 

completely and totally inadequate A S to amount to a conveyance of the land 

by the Defendant Board of Public Works fraudulently, or by mistake, or by 

undue influence exerted upon it. 

8. The Complainant and all others similarly situated, will be irrepara­

bly injured and damaged and have been so, by the said conveyances to tha 

defendants, Maryland Marine Properties, Inc., and Jamea B. Caine, Inc., in 

that valuable property, which is ecologically irreplaceable, owned by them 

or held in trust for them by the Defendant Board of Public Works, has been 

disposed of, and closed off to the wild natural resource cycle which it waa 

a moat essential, irreplaceable part of, and the Complainant and all others 

similarly situated are deprived of their use and benefit, which they other­

wise would have, in return for a totally inadequate consideration and in 

return for a totally inadequate contribution by new owners of the said lands 

into tha state treasury by way of real estate taxes paid and to be paid, tha 

X 



value of which taxes will never compensate for the deprivation of said lands 

and the irreparable damage and injury which will be caused to the natural 

products and natural resources of the State of Maryland by the ecological 

disruption caused by the filling and loss of said wetlands, marshlands and 

shallows] which disruption may reasonably be expected to cause or substan­

tially contribute to, natural resource and wildlife losses of many millions 

of dollars measured in financial terms alone. 

9* The Defendant corporations and proceeding with great speed to fill 

in and eradicate as marshland and wetland, the lands la question. 

10. The Complainant has no adequate remedy at law. 

WHEREFORE, the Complainant prayst 

(a) That this case be advanced on the Court Docket for Immediate trial, 

and hearing on any motions which may be filed* 

(b) That a Mandatory Injunction may issue, requiring the Defendants, 

Maryland Marine Properties, Inc., and James B. Caine, Inc., to reconvey to 

the State of Maryland, those lands in Worcester County, which are the subject 

of the within suit. 

(c) That the Court declare the Deeds of Conveyance or mesne Deeds of 

Conveyance made by the Board of public Works of Maryland of lands in Worces­

ter County, Maryland, unto Maryland Marine Properties, Inc., and James B. 

Caine, Inc., which conveyances were made in 1968, of 197 acres and 190 acres, 

respectively, more or less, to be null, void, and of no effect, and that 

title remains in the People of Maryland. ,v 

(d) That the Complainant may have such other and further relief as the 

nature of her case may requiri. 

AND, AS IN DUTT SOUND K? CETERA. 

LEONARD J. KERPELMAN, 
Attorney for Complainant 
500 Equitable Building 
Baltimore 2, Maryland 
SA 7-8700 

ELINOR H. KEBPKLMAN 
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V. ATTORNEY GENERAL OF MARYLAND 



ELINOR B. KERPELMAN, 

Complainant 

v. 

FRANCIS B. BURCH, 
Attorney General of Maryland, 

Defendant 

IN THE 

CIRCUIT COURT NO. 2 

OF 

BALTIMORE CITY 

78-A-228/42831A 

ORDER OF COURT 

The Court, having heard argument of counsel on Defendant'i 

Motion for Summary Judgment as to the First Count of the Bill of 

Complaint filed herein, having duly considered the matter, and 

having rendered verbal opinion wherein the Motion was granted, 

it is this L/^day of October, 1970, by the Circuit Court No. 2 

of Baltimore City 

ORDERED, that the First Count of the Bill of complaint 

filed herein be and the same is hereby dismissed and that the 

relief prayed as regards the First Count of the Bill of Complaint 

filed herein be and the same is hereby denied, and it is further 

ordered that the costs of court are to be assessed against the 

Complainant. 



w-
^ 

ELINOR H. KERPELHAW 

vs. 

FiUMClS B. BURCH 

Coaplaintant 

Defendant 

I t t l l l l l t 

III THE 

CIRCUIT COURT SO. 2 

OF BALTIMORE CITY 

7&V228/U2831A 

11 ii i i n i 

T I NOTION FOR 
SUMMARY JUDGEMENT 

law cooes the plaintiff, and says that there Is a genuine 

dispute as to Material factst 

1. whether in fact, taking the position that submerged 

title lands of Maryland are alienable by the state, is a 

position which represents a proper interest of the state of 

Maryland. 

2* Ihether the consideration paid for the submerged lands 

In question was so inadequate as to raise an inference, or a 

rebuttable presuaption, that the Board of Public Works could 

not have had an opinion that it was "adequate". 

Leonard J. Kerpelaan 
Attorney for Coaplaintant 

. 



X* * 
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x Robert F. Sweeney Deputy Attorney General 
1201 Charles Center 

Villiaa V. Chaill Jr. Esquire 
10 Light Street 20th. Floor 
Baltimore, Maryland 21202 

Leonard J. Jterpe iaan 
Attorney for Z eplaintant 

POISfTS AKD AUTHORITIES 

1. Maryland Constitution, section on Duties of Attorney 
General* 

2. Statute in Maryland Code on Duties of Attorney General. 
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ELINOR H. KERPELMAN, t IN THE 

Complainant i CIRCUIT COURT NO. 2 

v. t OP 

FRANCIS B. BURCH, t BALTIMORE CITY 
Attorney General of Maryland, 

t 
Defendant 7SA-228/42831A 

» 

l l t f l l l t l t l f l l l l l t l 

MOTION FOR SUMMARY JUDGMENT 

The Defendant moves for summary judgment, as to the 

First Count of the Bill of Complaint for Injunction filed herein, 

that there is no genuine dispute between the parties as to any 

material fact, and that the Defendant is entitled to judgment 

as a matter of law. 

Robert F. Sweeney 
Deputy Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 
Attorney for Defendant in 
his capacity as Attorney 
General of Maryland 

William W. Cahill, Jr. 
Weinberg and Green 
10 Light Street, 20fch Floor 
Baltimore, Maryland 21202 
Attorney for Defendant in 
his individual capacity 

I HEREBY CERTIFY, that on this 18th day of November, 
1969, copy of the aforegoing was hand delivered to Leonard J. 
Kerpelman, Esquire, 500 Equitable Building, Baltimore, Maryland 
21202, Attorney for Complainant. 

Robert F. Sweeney7" 
Deputy Attorney General 
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ELINOR H. KBRPELMAN, 

Complainant 

FRANCIS B. BURCH, 

Attorney Geara1 of Maryland, 

Defendant 

: 

: 

t 

t 

t 

: 

IN THE 

CIRCUIT COURT NO. 2 

OF 

BAI/TIMORE CITY 

78A-228/42831A 

t C s t t s t t s s t t s t s t s t t t t t s 

MEMORANDUM OF POINTS AND AUTHORITIES 

• 

Maryland Rule 610e 

William W. Cahill, Jr. 
Weinberg and Green 
10 Light Street, 20th Floor 
Baltimore, Maryland 21202 

«•' Vip rv* 0Pk£? 

m£D 
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A 
,. ELINOR H. KHEPELMAM, 

v. 

FRANCIS B. BURCH, 

1 

plaintiff i 

i 

t 

Defendant 

t t i • i i t 

MOTION FOR 
HEARING IN 
OPEN COURT 

IN THE 

CIRCUIT COURT 

NO. 2 OF 

BALTIMORE CITY 

78A/228/U283U 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

The above case being at issue upon Bill and Answer, the Plaintiff under 

the 560th Rule of this Honorable Court, prays leave to be heard upon the 

matter in open court. 

Leonard J. Kerpelman 
Attorney for plaintiff 

I HEREBY CERTIFY that a copy of the aforegoing was mailed this Uth day 

of November, 1?6$>, to Robert F. Sweeney, Esq., 1201 One Charles Center, 

Baltimore 2, Maryland. 

Leonard J. Kerpelman 

•I-iiif «*waA i 

.-.,. 



Complainant 

PRAWCIS B. BURCH, 
Attornay General of Maryland 

Dafandant 
i t t i t 

ZM THE 

CIRCUIT COURT 

BALTIMORE CITY 

78A/228 
42831A 

s t t i i 

— — B l *OTQ» gQ^ SWffyW JOPOffffiBT 

Tha Dafandant novas for summary judgment on tha ground 

that there ia no genuine dispute between the parties aa to any 

material fact, and that tha Dafandant ia entitled to judgment 

aa a matter of law. 

Robert F. Sweeney 
Deputy Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 
539-4833 
Attorney for Defendant in his 
capacity aa Attorney General 
of Maryland 

William w. Cahill, Jr. 
10 Light Street 
Baltimore, Maryland 21202 
539-2125 
Attorney for Defendant in his 
individual capacity 

X HEREBY CERTIFY that on this day Of , 

1969, a copy of the aforegoing Motion was hand delivered to 

Leonard J. Kerpelman, Esquire, 500 Equitable Building, Baltimore, 

Maryland, 21202, Attorney for Complainant, 

Robert F. Sweeney 
Deputy Attorney General 



ELINOR H. KERPELMAN 

Complainant 

vs. 

FRANCIS B. BURCH, 
Attorney General of Maryland 

Defendant 

::: ::: :: 

ANSWER OF DEFENDANT 
TO COMPLAINANT'S INTERROGATORIES 

IN THE 

CIRCUIT COURT 

OF 

BALTIMORE CITY 

78A/228 
42831A 

The Defendant, Francis B. Burch, in answer to the Interrog­

atories propounded to him by the Complainant, Elinor H. Kerpelman, 

states as follows: 

QUESTION: What lands do you own, or have any interest 

in, in Worcester county; and what lands do you else­

where own, or have an interest in, in Maryland, which 

are near or contiguous to bodies or streams of navi­

gable water; and answer likewise as to members of 

your immediate family? 

ANSWER: I have an interest, along with nine other 

partners, in two parcels of land In Worcester County, 

Maryland. They are contiguous ocean-front lots in 

the northern part of Ocean City, Maryland. The first 

parcel, with 200 feet of ocean front, was acquired by 

the partnership by deed dated March 15, 19&9* recorded 

among the Land Records of Worcester County on April 3> 

1969. The second parcel, with 245 feet of ocean front, 

is under option to the partnership dated January 9* 

1969. I own, or have an interest in, no other land 

in Worcester County, Maryland. Neither the members 

of my immediate family nor I own, or have an interest 

in, any other land in Maryland which is near or 



contiguous to bodies or streams of navigable water. 

Francis B. Burch 

STATE OP MARYLAND 
to wit: 

CITY OP BALTIMORE 

I HEREBY CERTIFY that on this day of October, 1969, 

before me, the subscriber, a Notary Public of the State of Mary­

land in and for Baltimore City, personally appeared Francis B. 

Burch who made oath in due form of law that the matters and facts 

set out in the aforegoing Answer are true to the best of his 

knowledge, information and belief. 

WITNESS my hand and Notarial Seal. 

jfo-kolpy public 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 21st day of October, 1969, a 

copy of the aforegoing Answer was mailed, postpaid, to Leonard J. 

Kerpelman, Esquire, 500 Equitable Building, Baltimore, Md. 21202, 

Attorney for Complainant. 

Robert F". Sweeney 
Deputy Attorney General 

2 -
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ELINOR H. KERPELMAN 

Complainant 

vs. 

FRANCIS B. BURCH, 
Attorney General of Maryland 

Defendant 

IN THE 

CIRCUIT.. C0URT 

OF \ 

BALTIMORE CITY 

78A/228 
42831A 

ANSWER OF DEFENDANT 
TO COMPLAINANT'S INTERROGATORIES 

The Defendant, Francis B. Burch, in answer to the Interrog­

atories propounded to him by the Complainant, Elinor H. Kerpelman, 

states as follows: 

QUESTION: 'What lands do you own, or have any interest 

in, in Worcester county; and vrtiat lands do you else­

where own, or have an interest in, in Maryland, which 

are near or contiguous to bodies or streams of navi­

gable water; and answer likewise as to members of 

your immediate family? 

ANSWER: I have an interest, along with nine other 

partners, in two parcels of land in Worcester County, 

Maryland. They are contiguous ocean-front lots in 

the northern part of Ocean City, Maryland. The first 

parcel, with 200 feet of ocean front, was acquired by 

the partnership by deed dated March 15, 19^9* recorded 

among the Land Records of Worcester County on April 3, 

1969. The second parcel, with 245 feet of ocean front, 

is under option to the partnership dated January 9, 

1969. I own, or have an interest in, no other land 

in Worcester County, Maryland. Neither the members 

of my immediate family nor I own, or have an interest 

in, any other land in Maryland which is near or 



contiguous to "bodies or streams of navigable water. 

Francis" B." Burch' 

STATE OF MARYLAND 
'---• to wit: 

CITY OF BALTIMORE 

I HEREBY CERTIFY that on this day of October, 19&9* 

before me, the subscriber, a Notary Public of the State of Mary­

land in and for Baltimore City, personally appeared Francis B. 

Burch who made oath in due form of law that the matters and facts 

set out in the aforegoing Answer are true to the best of his 

knowledge, information and belief. 

WITNESS my hand and Notarial Seal. 

" ' Notary Public 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 21st day of October, 1969, a 

copy of the aforegoing Answer was mailed, postpaid, to Leonard J. 

Kerpelman, Esquire, 500 Equitable Building, Baltimore, Md. 21202, 
* 

Attorney for Complainant. 

Robert" FY Sweeney 
Deputy Attorney General 

2 -



STATE LAW DEPARTMENT 

O N E SOUTH CALVERT BUILDING 

CALVERT AND BALTIMORE STREETS 

BALTIMORE, MARYLAND 21202 

DATED 6 - 2 8 - 7 4 

M E M O R A N D U M : 

TO: General Burch 

FROM: Henry R. I/3rdM\\ 

SUBJECT: 

Before you left for Idaho I reminded you that 
your property holdings in Ocean City, which were the 
subject of a recent Washington Post story, had also 
been submitted to the Circuit Court for Baltimore City 
and to the Ethics Committee of the Maryland State Bar 
Association for review several years ago. 

Attached hereto is a copy of the Answer and 
of the'Answer to Interrogatories filed in your behalf 
in that case, a letter to you from the Governor, dated 
November 5> 19^9* the answer, as well as an excerpt 
from Judge Perrott's November 6, 1969, ruling in•'your 
favor. The letter from the Governor was written in 
response to your letter to him, dated October 21, 1969* 
a copy of which is attached to the Answer. You will 
recall that I worked on this matter for you and have 
full recollection of it. I thought that you would want 
to keep these papers handy in the event that anyone 
else raises this red herring issue. 

HRL 
k 

Attachments 

L A W - 2 (REV.5-71) 



M E M © 

To: FBB 

From: Harry Lord 

Date: 6/21/74 

I looked at our office file in Kerpleman vs.Burch 
and for some reason it is incomplete. It does reflect 
that an opinion was requested from the Ethics Committee 
from the Md. State Bar Association and from Governor 
Mandel under the Code of Ethics but does not contain 
the responses. I called Bill Cahill who was representing 
you in your private capacity but he is out of town today. 
I hope to have a file in hand on Monday, However. If you 
want, I can check the court file on Monday as some of this 
material may be there. 

Sarah and I are enroute to the Tides Inn in Virginia 
to celebrate our 5th Wedding Anniv. 

HRL 

4A"1 
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ELINOR H. KERPELMAN : 

Complainant 

vs. : 

FRANCIS B. BURCH, : 
Attorney General of Maryland 

Defendant 

ANSWER 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

Now comes Defendant, Francis B. Burch, in his capacity as 

Attorney General of Maryland, by his attorney, Robert F. Sweeney, 

Deputy Attorney General, and in his individual capacity, by his 

attorney, William W. Cahill, Jr., and, in answer to the Bill of 

Complaint for an Injunction, and.each and every paragraph thereof, 

says-: • 

1. That in answer to Paragraph 1 of said Bill of Complaint, 
t. 

he admits that litigation, captioned "Kerpelma'n v. Mandel, et al.. 

Circuit Court No. 2 of Baltimore City, Docket 7&\A, Folio 142, 

File No. 42686-A", was-filed by the Complainant herein; that on 

August 7j 1969* he filed a Demurrer and Memorandum in support 

thereof on behalf of the Defendant Board of Public Works of 

Maryland in that litigation] and that on September 29, 19^9* the 

litigation was dismissed by Order of Court, upon payment of costs 

by the Complainant, after the Demurrers and Motions Raising 

Preliminary Objections of various defendants had been sustained 
e 

with leave granted to the Complainant herein to amend her Bill 

of Complaint within 20 days. He avers that Complainant's 

characterization of the legal and factual allegations raised in 

that litigation, contained in Paragraph 1 of the present Bill 

IN THE 

CIRCUIT COURT 

OF 

BALTIMORE CITY 

78A/228 
42831A . 



of Complaint, should be disregarded by this Honorable Court, 

the Bill of Complaint in that terminated litigation being the 

best evidence of its contents." He denies the remaining allega" 

tions of Paragraph 1 of the Bill of Complaint. 

2. That he denies the allegations contained in Paragraph 

2 of the Bill of Complaint, except that he admits that his 

appearance was entered as counsel for the Defendant Board of 

Public Works of Maryland in the terminated litigation entitled 

"Kerpelman v. Mandel, et al., Circuit Court No. 2 of Baltimore 

City, Docket 78A, Folio 142, File No. 42686-A" and has also been 

entered as counsel for Defendant Board of Public Works of 

Maryland in the pending litigation, captioned "Kerpelman v. 

Mandel, et al., Circuit Court for Worcester County, Chancery 

No. 8934", filed on September 30, 1969; and that he filed a 

Demurrer, sustained by the Circuit Court No. 2 of Baltimore City, 

to the Bill of Complaint in the terminated litigation. 

3. Because no additional allegations are contained in 
* 

Paragraph 3 of the Bill of Complaint, no answer is required to 

that paragraph. 

4. That he denies the allegations contained in Paragraph 

h of the Bill of Complaint, except that he admits that he is 

constitutionally required, by Article V, Section 3 of the 

Maryland Constitution, to provide legal representation to the 

Board of Public Works of Maryland in actions brought against it. 

5. Because no additional allegations are contained in 

Paragraph 5 of the Bill of Complaint, no answer is required to 

that paragraph. 

6. That he denies the allegations contained in Paragraph 6. 



except that he admits that Chapter 402 of the Laws of Maryland of 

1969 amended Article 19A of the Maryland Code, title "Conflict of 

Interest", and that he admits the partial ownership of two 

parcels of real estate located in Ocean City, Maryland, upon 

which it is anticipated that an inn will be built, which interest 

is more specifically described in Paragraph 7, infra. 

And further answering, says: 

7. That he, in and through a partnership with nine others 

known as "Ocean City Joint Venture & Partnership", purchased 200 

feet of ocean-front property in the northern part of Ocean City, 

Maryland, by deed dated March 15, 19^9^ ^ d recorded on April 3> 

1969. This same entity purchased on January 9, 19S9., an option 

on an adjoining parcel of land consisting of an additional 245 

feet, of ocean-front property. He is one of four trustees, all 

of whom are partners, authorized by the Joint Venture and Partner­

ship-Agreement to act on behalf of all the partners in the venture 

The entity has purchased a franchise from Holiday. Inns of f 

America, has solicited bids from several construction companies, 

and anticipates in the near future the commencement of construc­

tion at this site of a Holiday Inn facility opening on or about 

April 15, 1971. His capital share in this undertaking is 

approximately 10.5$. He owns no other real estate in Maryland, 

either directly or indirectly, which fronts upon either ocean, 

rivers, bays, streams, or other navigable bodies of water. 

8. That the decisions of the Board of Public Works of 

Maryland being tested by the Complainant in "Kerpelman v. Mandel, 

et al., Circuit Court for Worcester County, Chancery No. 8934" 

are those authorizing transfer by the State of Maryland of 190 

acres of "wetlands" property to James B. Caine, Inc., a Maryland 

- 3 -



corporation, and 197 acres of- "wetlands" property to Maryland 

Marine Properties, Inc., a Maryland corporation, both of which V 

transfers of land involved land in and abutting tidal bays in 

Worcester County, Maryland. 

9. That Complainant is challenging, first, the authority 

of the Board of Public Works of Maryland to dispose of these two 

tracts of "wetlands" property alleging that "wetlands" property . 

cannot be conveyed from public to private ownership, and, second, 

the good faith of the Board of Public Works of Maryland in making 

these transfers because of the inadequacy of the consideration 

paid for them. 

10. That with respect to Complainant's first allegation 

outlined in Paragraph 9 of this Answer, supra (directly contrary 

to the scurrilous innuendos and malicious suggestions of impro­

priety contained in Paragraphs 2, 4 and 6 of the Bill of Complaint 

filed in the within proceeding), the Defendant denies that he 

"has a direct financial interest in having the question of 

ownership of submerged lands in front of shore lands on navigable 

waters ... resolved against the people and the State of Maryland"; 

to the contrary, the Defendant states that he has no personal 

interest whatsoever in the. outcome of said litigation; and the 

Defendant further denies that he "has a direct financial interest 

in placating and favoring county zoning and public officials of 

Worcester County", stating that at the time of the purchase of 

the 200 feet of ocean-front property and the acquisition of the 

option for the additional 245 feet of ocean-front property by 

the partnership, of which the Defendant is a member, all of said 

ocean-front property was then and is now zoned for the use 

intended and in addition, at the time of said acquisitions, 

public water and sewer existed along the entire western property 

line of said property; and the Defendant further states that all 

that need be done by any public officials in Worcester County 

X,,,,,,. 



with respect to the development of said ocean-front property is 

the ministerial duty of issuing a building permit upon applica­

tion and payment of the fees therefor by the partnership and 

the granting of a height variance by the Board of Zoning Appeals 

of Ocean City in accordance with that Board's consistently 

applied and unvaried practice of granting such variances upon 

application. 

11. That with respect to Complainant's second allegation 

outlined in Paragraph Ss supra, no possibility of conflict of 

interest, either direct or indirect, exists. 

12. That, in order that there can be no,shadow of doubt 

as to the propriety of Defendant's conduct in representing the 

Board of Public Works of Maryland in "Kerpelman v. Mandel, et al.,, 

Circuit Court for Worcester County, Chancery No. 8934" and 

despite Defendant's firm belief that no real or imagined conflict 

exists, he has followed the express procedure set out in Article 

l%i §§gtion§ 1=3 of th§ M&ryAana GQS§ and ta§ written th<? 

Governor of Maryland regarding this matters—pursuant to'Sectiqn 

3 of that Article, a copy of which letter is attached hereto as 

Exhibit A. . 

WHEREFORE, Defendant prays that the Bill of Complaint for 

an Injunction be dismissed with prejudice and that all costs 

therefor be assessed against the Complainant. 

Rooert F. Sweeney 
Deputy Attorney General 
1200 One Charles Center 
Baltimore, Md. 21201 
539-^833 
Attorney for Defendant in his capacity 
as Attorney General of Maryland 

William W. Cahill, Jr. 
10 Light Street 
Baltimore, Md. 21202 
539-2125 
Attorney for Defendant in his 
individual capacity 
- 5 



STATE OF MARYLAND 
to wit: 

CITY OF BALTIMORE ' 

I HEREBY CERTIFY that on this day of October, 1969, 

before me, the subscriber, a Notary Public of the State of Mary­

land in and for Baltimore City, personally appeared Francis B. 

Burch, Defendant in the subject litigation, and made oath in 

due form of law that the matters and facts contained in each and 

every paragraph are true and accurate to the best of his 

knowledge, information and belief. 

WITNESS my hand and Notarial Seal. 

Francis B. Burch 

•' I 

Notary Public 

/ ' 

* 

I HEREBY CERTIFY that on this • day of October, 1969, 

a copy of the aforegoing'Answer was mailed, postpaid, to Leonard 

J. Kerpelman, Esquire, 500 Equitable BuilCalJng, Baltimore, Mary­

land, 21202, Attorney for Complainant. 
\ 

Robert F. Sweeney 
Deputy Attorney General 

- 6 -



ELINOR H. KERPELMAN 

Complainant 

vs. 

FRANCIS B. BURCH, 
Attorney General of Maryland 

Defendant 

IN THE 

CIRCUIT COURT 

OF 

BALTIMORE CITY 

78A/228 
42831A 

ANSWER OF DEFENDANT 
TO COMPLAINANT'S INTERROGATORIES 

The Defendant, Francis B. Burch, in answer to the Interrog­

atories propounded to him by the Complainant, Elinor H. Kerpelman, 

states as follows: 

QUESTION: What lands do you own, or have any interest 

in, in Worcester county; and what lands do you else-

where own, or have an interest in, in Maryland, which 

, are near or contiguous to bodies or streams of navl-

G&'blo V,'AtCu-j and eunswei" likewise as to membera of 
* — 

your immediate family? ^ - — ^ ' " 

ANSWER: I have an interest, along with nine other 

partners, in two parcels of land in Worcester County, 

Maryland. They are contiguous ocean-front lots in 

the northern part of Ocean City, Maryland. The first 

parcel, with 200 feet of ocean front, wa3 acquired by 

the partnership by deed dated March 15, 1969, recorded 

among the Land Records of Worcester County on April 3> 

1969. The second parcel, with 2^5 feet of ocean front, 

is under option to the partnership dated January 9> 

1969. I own, or have an interest in, no other land 

in Worcester County, Maryland. Neither .' the members 

of my immediate family nor I own, or have an interest 

in, any other land in Maryland which is near or 



contiguous to bodies or streams of navigable water. 

" Francis' B. Burch 

STATE OP MARYLAND 
to wit: 

CITY OP BALTIMORE • ____ 

I HEREBY CERTIFY, that on. this-—-"" day~of October, 

before me, the subscriber, a Notary Public of the State of Mary\ 

land in and for Baltimore City, personally appeared Francis B. 

Burch who made oath in due form of law that the matters and facts 

set out in the aforegoing Answer are true to the best of his 

knowledge, information and belief. 

WITNESS my hand and Notarial Seal. 

. * Notary Public 

'--- CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 21st day of October, 1969, a 

copy of the aforegoing Answer was mailed, postpaid, to Leonard J. 

Kerpelman, Esquire, 500 Equitable Building, Baltimore, Md. 21202, 

Attorney for Complainant. 

Robert' F. Sweoney 
Deputy Attorney General 

-n 1963, 
\ 
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@fcSZ~*f$k EXECUTIVE DEPARTMENT 
frit: .1 " . c i . i v . i 
&ii\i'•••' •••I'i'./i ANNAPOLIS, MARYLAND 21404 

November 5, 1969 
M A R V I N M A N DEL. . 

GOVERNOR -

Honorable Francis B. Burch 
Attorney General of Maryland 
1 Charles Center 
Baltimore, Maryland 21202 

Dear Attorney General Burch: 

This is in reply to your letter of October 21, 1969, relating to 
Mr. Kerpelman's allegation of a conflict of interest in connection 
with your representing the Board of Public Works in certain pending 
litigation. •• • 

I reviewed the allegations, the pertinent facts, and the plead­
ings, and could discern no conflict of interest on your part. However, 
as I am one of the defendants in the action, I believed that the ques­
tion of an alleged conflict should be reviewed by an impartial group. 
Consequently, I requested the President of the Maryland State Bar 
Association to refer the matter to the.Association's Committee on Ethics 
in order*" that the Committee could give' we an advisory opinion concerning 
the allegation. 

On October 29, 1969, the Committee on Ethics,held a meeting at 
which they heard from Mr. Kerpelman and yourself and reviewed the rele- • 
vant documents. By letter dated October 30, 1969, the Committee in­
formed the President of the Maryland State Bar Association that it 
found "no evidence of unethical conduct on the part of the Attorney 
General or his office." The President in turn has forwarded the Com­
mittee 's report to me. 

Based upon my review of the matter, together with the report by 
the Committee on Ethics of the Maryland State Bar Association, I have 
concluded that the allegation of a conflict is unfounded. Therefore, 
pursuant to the authority vested in me by Article V, section 35 of 
the Maryland Constitution, I request that you continue to represent the 
defendants in the subject litigation. . 



EXHIBIT A 

O F F I C E S OF 

FRANCIS D BUBCH 

T H E A T T O R N E Y G E N E R A L 

O N E C H A R L E S C E N T E R 

B A L T I M O R E . M A R Y L A N D 3 I 2 0 I 

October 2 1 , 1969 

Honorable Marvin Mandel 
Governor of Maryland, 
State House 
Annapolis, Maryland 

Dear Governor Mandel: 

Leonard J . Kerpe I man, Esq. represents the complainant in 
a suit recently fi led and now pending in the Circuit Court for Worcester 
County (Kerpe 1 man v . Mandel, e t g l , Circuit Court for Worcester County, 
chancery s8934, filed September 30,1969) which seeks a reconveyance of 
the wetlands transferred by the Board of Public Works of Maryland to 
James B.Caine,lnc. and Maryland Marine Properties,Inc. Because 
Article V , Sect. 3 of the Maryland Constitution requires that I represent 
agencies and departments of the State Government, the suit papers were 
forwarded to me and 1 have just entered my appearance on behalf of the 
Board of Public Works of Maryland. The Bill of Complaint questions the 
authority of the Board of Public Works of Maryland to transfer wetlands 
property from public ownership to private ownership and alleges fraud and 
bad faith on the part of the members of the Board of Public Works, because 
of the purportedly inadequate consideration supporting the transfer. 

Mr . Kerpe I man, by a separate suit now seeks to enjoin me 
from representing the Board of Public Works of Maryland in the Worcester 
County lit igation because of an alleged conflict of interest involving a 
persona! real estate investment. I personally feel that the position of 
Mr.Kerpelman is scurrilous, is entirely unjustified and is prompted by 
highly questionable motives. In order to satisfy the trial courts where the 
l i t igation is pending, as well as the citizens of Maryland that no 
impropriety or conflict whatsoever exists, ! am requesting that you review 
the matter, pursuant to your authority contained in Art icle 19 A of the 
Maryland Code, and advise whether in your opinion any confl ict does exist. 



Honorable Marvin Mandel 
October 21,1969 
Page two 

Article 19 A , as amended by Chapter 402 of the Laws of 
Maryland of 1969, permits you as Governor (as, I understand no Board 
of Ethics has as yet been appointed), to determine whether an agency head 
Is personally and substantially involved as a State official in a judicial or 
other proceeding in which he has a "financial in terest "^ defined by 
Section 2 of the Ar t ic le . 

Since you are one of the defendants in the suit which Mr. 
Kerpelman has sought to enjoin me from participating i n , i t might be that 
i f you were to make a determination as to any possible conflict on my part, 
Mr.Kerpelman in turn would make an unfounded and malicious charge that 
you too were guilty of a conflict because you were acting in a matter in 
which you yourself would have a personal interest. Therefore, you might 
want to consider referring the matter to the Committee on Ethics of the 
Maryland State Bar Association for an advisory opinion which you could take 
into consideration in making your final determination under the provisions 
of Art icle 19 A . 

Along with nine other partners 1 have an interest in 200 feet 
of ocean-front property in the northern part of Ocean City,Maryland, v/hich 
property was conveyed to the partnership by deed dated March 16,1969, 
recorded among the land records of Worcester County on April 3, 1969. We 
also purchased on January 9, 1969 an option on the adjacent parcel consisting 
of an additional 245 feet of ocean-front property. We "have obtained a 
franchise from Holiday Inns of America and intend to build a Holiday Inn 
faci l i ty on this property. We have obtained bids from several construction 
CempanieS end gntlCtpQte commencement of construction in the near future 
with a target date for opening of April 15,1971. My capital share in this 
venture is approximately 10.5% . 1 own no other real estate, either directly 
or indirectly, which fronts upon oceans, rivers, bays or other navigable bodies 
of water in Maryland and specifically have no interest in real property fronting 
upon Sinepatuxent Bay or Assowoman Bay in Worcester County. 

It is my firm belief that the ocean-front property in which I have 
an interest can In no way be affected by the outcome of MrTKerpelman's suit 
respecting transfers of wetlands by the Board of Public Works of Maryland in the 
tidal bays in Worcester County. 

Under these circumstances I would very much appreciate your 
reviewing this situation and advising me as soon as possible whether you f ind 
any conflict between my personal investment and my representation of the 
Board of Public Works of Maryland in the l it igation in question. 



Honorable Marvin Mandel 
October 21,1969 
Page three 

I am enclosing for your consideration a copy of the Bill of 
Complaint and Demurrer in the Worcester County suit and of the Bill of 
Complaint and Answer in Mr.Kerpelman's suit against me. 

- - *'Very"fruly yours, 

/Francis B.Burch ' 
Attorney General 



1 is no evidence before me that the Attorney General or any 

2 member of his immediate family has any financial interest 

3 whatsoever in the land involved in the wetlands case now 

4 pending before the Circuit Court for Worcester County. 

5 I have the benefit of very little, if any, 

6 testimony, other than the statements of the attorneys in 

7 this particular case — Mr. Sweeney, the Deputy Attorney 

8 General, on behalf of the State of Maryland; Mr. Cahill, 

9 on behalf of Mr. Burch individually, and Mr. Kerpelman, on 

10 behalf of Mrs. Kerpelman. Jzo carry Mr. Kerpelman's theory 

H to its logical conclusion, it would be impossible for any 

12 elected or appointed public official or any member of a 
* 

13 State Board or employee of any department of the State to 

14 engage in private investing,, and I do not believe that was 

15 the intention of the Legislature, as I read Chapter Ij.02 of 

16 the Laws of Maryland 1969. I do not find, to be very frank 

n with you, gentlemen, one scintilla of evidence in the 

18 matter that has been before me of any conflict of interest 

19 or impropriety on the part of the Attorney General of the 

2(v State. I will, therefore, not grant the injunction. 

21 \ Mr. Sweeney, if you and Mr. Cahill will pre-
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pare the appropriate order, 
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I will sign it.. 
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ELINOR H. KERPELMAN, 

Complainant 

Vs. 

FRANCIS B. BURCH, 
Attorney General of Maryland, 

Defendant 

IN THE 

CIRCUIT COURT No. 2 

OF 

BALTIMORE CITY 

78A/228A2831A 

Before: 

APPEARANCES: 

November 6, 1969 

HONORABLE JAMES A. PERROTT, JUDGE 

LEONARD J. KERPELMAN, ESQ., on behalf 
of the Complainant. 

ROBERT P. SWEENEY, ESQ., on behalf of 
the Defendant, Burch, as Attorney General, 

WILLIAM W. CAHILL, JR., ESQ., on behalf 
of the Defendant, Burch, individually. 

Reported By: Doris E. Gaffney, 
Official Court Reporter 
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THE COURT: Gentlemen, the Court has 

before it a Bill of Complaint for an injunction filed by 

Mrs. Elinor H. Kerpelman, who is a taxpayer of the State 

of Maryland, against Francis B. Burch, who is the Attorney 

General of the State of Maryland. The essence of Mrs. 

Kerpelman's Bill of Complaint is, basically, that the 

Attorney General is guilty of a conflict of interest in the 

now celebrated "wetlands cases" because he is an owner of 

certain lands situate in Worcester County. The Bill states 

that the Attorney General is one of ten partner-owners of 

two ocean front lots, although admittedly not wetland lots, 

within the northern limits of Ocean City, and that on the 

two said lots the partners propose to build a hotel or inn 

in the future. The Attorney General, in his Answer to the 

Complainant's Interrogatories, admits that he does have an 

interest, along with nine other partners, in two parcels of 

ocean front land in Worcester County, Maryland. The first 

parcel, with two hundred feet of ocean front, was acquired 

by the partnership by deed dated- March 1$, 1969, and duly 

recorded among the Land Records of Worcester County on April 

3, 1969. The second parcel, consisting of two hundred forty-
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five feet of ocean front land, is under option, dated 

January 9, 1969, to the partnership. The Attorney General 

further admits that he owns or has an interest in no other 

land in Worcester County, Maryland. He further states that 

neither the members of his immediate family nor he owns nor 

has any interest in any other land in Maryland which is near 

or contiguous to bodies or streams of navigable waters. In 

his Answer, the Attorney General states that he is a partner 

with nine others in a venture known as "Ocean City Joint 

Venture and Partnership". He further states that he is one 

of four trustees duly authorized by the Joint Venture and 

Partnership Agreement to act on behalf of all partners in 

the venture. This venture, according to the Answer of the 

Attorney General, has purchased a franchise from Holiday 

Inns of America, and, as is customary with that type of an 

operation, bids were solicited from several construction 

companies; the commencement of construction is contemplated 

in the near future, and the opening will be some time 

around April 15, 1971. An important item is that the 

Attorney General states that his share in this undertaking 

is 10.5$. 
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1 Pursuant to the newly enacted law commonly 

2 called the Conflict of Interest Law, which is Chapter U02, 

3 Laws of Maryland 1969, it provides for certain criminal 

penalties for certain public officials or certain State 

5 employees — and I will read — to participate personally 

6 and substantially as a State officer, employee or agent 

through decision, approval, disapproval, recommendation, the 

8 rendering of advice, investigation or otherwise, in a judicial 

9 or other proceeding, application, request for a ruling or 

10 other determination, contract, claim, controversy, charge, 

H accusation, arrest or other particular matter in which, to 

his knowledge, he, his spouse, parent, minor child, brother 

13 or sister has a financial interest or to which any firm, 

14 corporation, association or other organization in which he 

15 has a financial interest or in which he is serving as office)?, 

director, trustee, partner, or employee, or any person or 

17 organization with whom he is negotiating or has any arrange­

ment concerning prospective employment, is a party. 

Then the Act proceeds to determine what is 

meant by financial interest. As used in this Article, the 

term "financial interest" shall mean ownership of any interest 
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or involvement in any relationship from or as a result of 

which the owner has, within the past three years, received 

or is presently or in the future entitled to receive more 

than $1,000.00 per year, or ownership of more than 3% of the 

invested capital or capital stock of any firm, corporation, 

association or other organization, or ownership of securities 

or obligations of any type which are or may become equivalent 

to or convertible into ownership of more than 3>% of the 

invested capital or capital stock of any firm, corporation, 

association or organization. 

Section 1 hereof shall not apply if the 

officer, employee or agent first makes written disclosure 

to a Board of Ethics, if any, appointed by the Governor 

pursuant to Section ll*A of Article J+l of the Annotated Code 

of Maryland (1968 Supplement) and to the chairman or the 

chief executive officer or administrative officer of his 

State agency or, if said officer or employee is an agency 

head, then to the Governor, of the financial interest and 

the nature and circumstances of.the agency transaction 

involved and is either officially relieved from responsibility 

in the particular matter or receives in advance a written 
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determination by the Board of Ethics, or if no Board of 

Ethics exists then by said chief executive or administrative 

officer of the agency or by the Governor, that under the 

circumstances the public welfare and interest in the officer1 

employee's or agent's participation exceeds the public 

interest in his disqualification or if by written order the 

said Board of Ethics or under a specific provision the Code 

of Ethics promulgated by the Governor pursuant to Section 

1J+A of Article I4.X of the said Code, as amended from time to 

time, shall have exempted the particular State officer, 

employee or agent or class of which he is a member or the 

particular transaction in which he has participated from 

the requirements of disclosure and nonparticipation in the 

transaction. 

Now, I can find no provision here in the law 

which would restrict the Attorney General or any other 

person, be he agent or employee of any Department, Board, 

Commission, Authority or public agency, in this type of 

joint venture. There is no evidence before this Court that 

the land was purchased from the State of Maryland or from 

any other group responsible to the State of Maryland. There 
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is no evidence before me that the Attorney General or any 

member of his immediate family has any financial interest 

whatsoever in the land involved in the wetlands case now 

pending before the Circuit Court for Worcester County. 

I have the benefit of very little, if any, 

testimony, other than the statements of the attorneys in 

this particular case — Mr. Sweeney, the Deputy Attorney 

General, on behalf of the State of Maryland; Mr. Cahill, 

on behalf of Mr. Burch individually, and Mr. Kerpelman, on 

behalf of Mrs. Kerpelman. JJfo carry Mr. Kerpelman's theory 
y 

to its logical conclusion, it would be impossible for any 

elected or appointed public official or any member of a 

State Board or employee of any department of the State to 

engage in private investing,, and I do not believe that was 

the intention of the Legislature, as I read Chapter lj.02 of 

the Laws of Maryland 1969. I do not find, to be very frank 

with you, gentlemen, one scintilla of evidence in the 

matter that has been before me of any conflict of interest 

or impropriety on the part of the Attorney General of the 

State. I will, therefore, not grant the injunction. 

Mr. Sweeney, if you and Mr. Cahill will pre-
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General Burch 

Henry R. Lord 

Before you left for Idaho I reminded you that 
your property holdings in Ocean City, which were the 
subject of a recent Washington Post story, had also 
been submitted to the Circuit Court for Baltimore City 
and to the Ethics Committee of the Maryland State Bar 
Association for review several years ago. 

Attached hereto is a copy of the Answer and 
of the Answer to Interrogatories filed in your behalf 
in that case, a letter to you from the Governor, dated 
November 5» 19&9* "the answer, as well as an excerpt 
from Judge Perrott's November 6, 1969, ruling in your 
favor. The letter from the Governor was written in 
response to your letter to him, dated October °.l, 19&9* 
a copy of which is attached to the answer. You will 
recall that I worked on this matter for you and have 
full recollection of it. I thought that you would want 
to keep these papers handy in the event that anyone 
else raises this red herring issue. 

HRL 
k 

Attachments 



STATE LAW DEPARTMENT 
ONE SOUTH CALVERT BUILDING 

CALVERT AND BALTIMORE STREETS 

BALTIMORE. MARYLAND 21201 

DATED 9/13 /71 

M E M O R A N D U M : 

TO: Prank X. Pugh 

FROM: Henry R. Lord 

Kerpelman vs. Burch 

As you can see this case has been set for trial 
on October 5. It appears that the case was fully 
disposed of by Court Order of Judge Perrott on October 6. 
If so, please see that Kerpelman pays the Court costs 
and that the trial date is taken out and that the 
docket on this case is closed. Bill Cahill represented 
the Attorney General in his individual capacity, and 
you should also contact him. 

HRLraba 

it^ 

LAW - 2 (REV. 5-71) 
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IN THE 

Court of Appeals of Maryland 

SEPTEMBER TERM 1970 

No. 364 

ELINOR H. KERPELMAN, 
Appellant, 

vs. 

MARVIN MANDEL, Governor, LOUIS L. GOLD­
STEIN, Comptroller of the Treasury, and JOHN 
LUETKEMEYER, Treasurer; constituting the 
BOARD OF PUBLIC WORKS OF MARYLAND, 
JAMES B. CAINE, INC., a Maryland Corporation, 
and MARYLAND MARINE PROPERTIES, INC., a 
Maryland corporation, 

Appellees. 

Appeal from the Circuit Court of Worcester County 

(PRETTYMAN, J.) 

APPELLANT'S BRIEF AND APPENDIX 

STATEMENT OF THE CASE 
This is an appeal from a judgment of the Circuit Court 

for Worcester County, Maryland, filed August 31, 1970, 
which was expanded and/or amended on September 22, 
1970, (but the whole judgment of August 31, 1970, was 
appealed from) in which the Court entered a judgment dis­
missing the Appellant's Bill of Complaint for a Mandatory 
Injunction and for Declaratory Relief, as to all Defendants. 
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I t is from the Order of August 31, 1970, expanded and 
amended on September 22, 1970, from which this appeal 
is entered against all Appellees, including James B. Caine, 
Inc., who has ostensibly been let out by Chief Judge 
Hammond. 

QUESTIONS PRESENTED 

1. Did the alienation of wetlands by the Board of Pub­
lic Works of Maryland, and dismissal of the Bill of Com­
plaint below amount to a taking of property of the individ­
ual Plaintiff, or of the class which she represents, without 
Due Process of Law in violation of the Fourteenth and 
Fifth Amendments to the United States Constitution, and 
in violation of the Ninth Amendment to the United States 
Constitution, as applied to the States by the Fourteenth 
Amendment? 

2. Are submerged lands covered by navigable waters 
alienable by the State, or inalienable as part of the jus 
publicum? 

3. Are they inalienable under a trust theory generally? 

4. Are they inalienable under a trust theory under the 
circumstances alleged in this Bill of Complaint? 

5. Did alienation under the circumstances alleged in this 
Bill of Complaint violate rights of the Plaintiff under the 
Fifth and Fourteenth Amendments, and the Ninth Amend­
ment, to the Constitution of the United States? 

6. Are the lands inalienable under the Maryland Con­
stitution, and the Common Law of England which is in 
effect now in this State; or under Article 6, of the Declara­
tion of Eights of Maryland? 
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STATEMENT OF FACTS 
See the Bill of Complaint in the Appendix, pages 1 to 

4; the allegations of the Bill of Complaint are here 
incorporated by reference. 

I t is undisputed, under the pleadings in this case, that 
certain submerged lands under navigable waters of this 
State in Worcester County, were conveyed by the Board 
of Public Works of Maryland, to certain real estate de­
velopers, for the purpose of filling the lands with mud and 
other substances, including buyers, so that they would be­
come more or less dry land, and make for the developers 
millions of dollars. 

These lands are, to coin a popular phrase, ecologically 
valuable, and continued filling of such similar lands in such 
similar manner, will be, in the long run* economically 
disastrous to the State and will change the quality of life 
for Mrs. Kerpelman and other citizens of the State, and of 
the Class Plaintiffs, traumatically downward, and perhaps 
diastrously so, if allowed to continue in other instances and 
in behalf of other potential millionaires, whose economic 
pressure and political campaign contributions, notoriously 
outrank those of many individual citizens, but whose cumu­
lative interest in dollars alone, however, not even consider­
ing factors which are immeasurable in dollars, does not 
measure up to the cumulative interest of the citizens-in-
common of the State who are represented as Class Plaintiffs 
in the suit. 

ARGUMENT 
I 

The Jus Publicum is Inalienable 

The Plaintiff's principle argument is based on the case of 
Commonwealth of Virginia vs. City of Newport News 
(1932), 164 S.E. 689, at 696. 
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The theory of that case is as follows, quoting from the 
case: 

"Insofar as the sovereignty and governmental 
powers of the state are concerned, the object of the 
ordination of the Constitution is to provide for the 
exercise thereof and not the abdication thereof. It 
would therefore be a perversion of the Constitution to 
construe it as authorising or permitting the Legislature 
or any other governmental agency to relinquish, alien­
ate, or destroy, or substantially impair the sovereignty, 
or the sovereign rights, or governmental powers of the 
state. The police power, the potver of right of eminent 
domain, and the power to make, alter and repeal laws 
are all attributes or inherent and inseparable incidents 
of sovereignty and the power to govern. For this rea­
son, although no express provision may be found in a 
State Constitution forbidding the Legislature to sur­
render, alienate, abridge, or destroy these powers, 
there is always such a limitation to be implied from the 
object and purpose for which the Constitution was or­
dained. Of course, such sovereign powers must be 
exercised subject to such limitations upon exercise 
thereof by the Legislature as are provided in the Con­
stitution. 

"When we come to consider the powers of the state 
Legislature under the Constitution with reference to 
the public domain, it is necessary to take cognizance 
of the two different basic rights which the state has 
over and in the public domain. 

"As sovereign, the state has the right of jurisdic­
tion and dominion for governmental purposes over all 
the lands and waters within its territorial limits, in­
cluding tidal waters and their bottoms. For brevity 
this right is sometimes termed the jus publicum. But 
it also has, as proprietor, the right of private property 
in all the lands and waters within its territorial limits 
(including tidal waters and their bottoms) of which 
neither it nor the sovereign state to whose rights it 
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has succeeded has divested itself. This right of private 
property is termed the jus privatum. Farnum on 
Waters and Water Bights, S. 10, S. 36a; Gough vs. 
Bell, 21 N.J.Law, 156; City of Oakland vs. Oakland, 
etc. Co., 118 Cal. 160, 50 P.277. 

"The jus publicum and all rights of the people, which 
are hy their nature inherent or inseparable incidents 
thereof, are incidents of the sovereignty of the state. 
Therefore, by reason of the objects of purposes for 
which it was ordained, the Constitution impliedly de­
nies to the Legislature the power to relinquish, sur­
render, or destroy, or substantially impair the jus 
publicum, or the rights of the people which are so 
grounded therein as to be inherent and inseparable 
incidents thereof, except to the extent that the State or 
Federal Constitution may plainly authorise it to do so. 
Farnham on Waters and Water Rights;, S. 10, S. 36a; 
Illinois Cent. R. Co. vs. Illinois, 146 U.S. 387, 455, 13 
S.Ct.110, 36 L.Ed.1018; Gough vs. Bell, 21 N.J.Law, 
156. See, also, Greenleaf's edition of Cruise on Real 
Property, vol. 2, p.67, note. 

" O n the other hand, the power of disposition is of 
the very essence of the proprietary right of the state, 
its jus privatum. Therefore no implication against the 
exercise by the Legislature of the power or right to 
alienate and dispose of the lands and waters of the 
state can arise from the object and purpose, for which 
the Constitution was ordained, except such as arises 
from the existence and inalienability of the jus pub­
licum. 

"From this, however, necessarily arises this limita­
tion. The Legislature may not by the transfer, in whole 
or in part, of the proprietary rights of the State in its 
lands and waters relinquish, surrender, alienate, de­
stroy, or substantially impair the exercise of the jus 
publicum. Or, to state it differently, the Legislature 
may not make a grant of a proprietary right in or 
authorize, or permit the use of, the public domain, in­
cluding the tidal waters and their bottoms, except 
subject to the jus publicum. . . 
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"See also Illinois Cent, R. Co. vs. Illinois, 146 U.S. 
387, 13 S.Ct. 110, 36 L.Ed.1018." 

Emphasis has been supplied throughout for the assist­
ance of this Honorable Court 's efforts. 

SUMMARY OF MAIN ARGUMENT 

I I 

A Constitutional Amendment Would Be 

Necessary to Alienate These Lands 

Rights held jus privatum then (see above), are alienable, 
but rights jus publicum are par t of the sovereignty given 
over by the people to the state. They cannot be altered by 
statute, as the Legislature has no right to impair the sov­
ereignty or sovereign rights. Rights of navigation are 
immemorially included. So, we contend, are rights "en­
vironmental" in nature. In either case, submerged lands 
could not be relinquished, except by CONSTITUTIONAL 
AMENDMENT by the people. 

The English law as it prevailed in 1776 continues to be 
the law of Maryland, subject however, to the statutes of 
this State thereafter enacted subject to Maryland con­
stitutional provisions. In re Continental Midway Corp. 185 
F . Supp. 867. The Newport News Case is the anchor of 
this theory—that the jus publicum is constitutionally re­
served. 

I l l 

Amendment Nine, U.S. Constitution 

' ' The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained 
by the people." 
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IV 

Illinois Central v. Illinois 

In Illinois Central Railroad Co. vs. Illinois, supra, the 
Court said, at page 1040: 

" W e shall hereafter consider what rights the com­
pany acquired as a riparian owner from its acquisi­
tion of title to lands on the shore of the lake, . . . 

'We proceed to consider the claim of the railroad 
company to the ownership of submerged lands in the 
harbor, and the right to construct such wharves, piers, 
docks and other works therein as it may deem proper 
for its interest in i t 's business. The claim is founded 
upon the third section of the act of the Legislature of 
this State passed on the 16th of April, 1869, the ma­
terial part of which is as follows: 

"Section 3. (The Illinois Central Railroad Co. is 
given) . . . all the right and title of the State of Illi­
nois in and to the submerged lands constituting the 
bed of Lake Michigan, and lying east of the tracks 
and breakwater . . . (and these) . . . are hereby 
granted in fee to said Illinois Central Railroad 
Company, its successors and assigns." 

'The questions presented relate to the validity of the 
sections cited of the a c t . . . 

' . . . As to the grant of the submerged lands, the act 
declares that all the right and title of the State in and 
to the submerged lands constituting the bed of Lake 
Michigan, . . . 

" a r e granted in fee to the railroad company, its 
successors and assigns". 

'This clause is treated by the counsel of the com­
pany as an absolute conveyance . . . as if they were up­
lands, in no respect covered or affected by navigable 
waters, and not as a license to use the lands subject to 
revocation by the state. Treating it as such a convey-
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ance, its validity must be determined by the considera­
tion whether the Legislature was competent to make a 
grant of this kind . . . 

'The question . . . is whether the Legislature was 
competent to thus deprive the state of its ownership 
of the submerged lands in the harbor of Chicago, and of 
the consequent control of its waters; . . . 

'That the state holds title to the lands under the 
navigable waters of Lake Michigan within its limits, 
in the same manner that the state holds title to soils 
under tide water, by the Common Law, we have al­
ready shown, and that title necessarily carries with it 
control over the waters above them whenever the lands 
are subjected to use. But it is a title different in char­
acter from that which the state holds in lands intended 
for sale. It is different from the title which the United 
States holds in the public lands which are opened to 
pre-emption and sale. It is a title held in trust for the 
people of the state, that they may enjoy the navigation 
of the waters, carry on commerce over them., and have 
liberty of fishing therein, free from the obstruction or 
interference of private parties. 

'The interest of the people in the navigation of the 
waters, and the commerce over them, may be improved 
in the instances by the erection of wharves, docks, and 
piers therein, for which purposes the state may grant 
parcels of the submerged lands; and so long as the dis­
position is made for such purposes, no valid objections 
can be made to the grants . . . And grants of parcels 
which, being occupied, do not substantially impair the 
public interest in the lands and waters remaining, that 
are chiefly considered and sustained in the adjusted 
cases as a valid exercise of legislative power consistent 
with the trust to the public upon which such lands are 
held by the state . . . The trust devolving upon the 
state or the public, and which can only be discharged 
by the management and control of property in which 
the public has an interest, cannot be relinquished by a 
transfer of the property. The control of the state for 
the purposes of the trust can never be lost , . . . " 
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Thus the Maryland statute, by the test of this case, if the 
court chooses to follow this Supreme Court case, is uncon­
stitutional, in allowing the Board of Public Works to dis­
pose of any lands simply for a consideration which it deems 
to be adequate, when the test must be, under the dictates of 
this case,! whether the alienation will produce any sub­
stantial impairment of the public interest in the lands and 
waters remaining, regardless of the consideration. 

Continuing, in Illinois Central vs. Illinois, at page 1043: 
" T h e state can no more abdicate its trust over 

property in which the whole people are interested, like 
navigable waters and soils under them, so as to leave 
them entirely under the use and control of private 
parties, except in the instance of parcels mentioned 
for the improvement of navigation and use of the 
waters, parcels can be disposed of without impairment 
of the public interest in what remains, than it can 
abdicate its police powers in the administration of 
government and the preservation of the peace . . . So 
with trusts connected with public property, or property 
of a special character like lands under navigable 
waters, they cannot be placed entirely beyond the direc­
tion and control of the state . . . 

' ' The idea that its Legislature can deprive the state 
of control over its bed and place the same in the hands 
of a private corporation created for a different purpose 
and limit it to transportation of passengers and freight 
between distant points and the city is a proposition 
that cannot be defended." 

And quoting Chief Justice Taney (a Marylander yet), 
the Court went on to say: 

" T h e sovereign power itself, therefore, cannot con­
sistently with the principles of the law of nature and 
the constitution of a well ordered society, make a direct 
and absolute grant of the waters of the state, divesting 
all the citizens of their common right. It would be a 
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grievance which never could be long borne by a free 
people. 

"Many other cases might be cited wherein it has been 
decided that the bed or soil of navigable waters is held 
by the people of the state in their character as sov­
ereign in trust for the public uses for which they are 
adapted. Martin vs. Waddell^ 41 U.S. 16 . . . (Other 
citations)." 

Then the Court went on to speak of the jus privatum and 
jus publicum. 

V 
The Illinois Central Railroad's Fare Is 

Reduced for the Trip to Worcester County 

All of the above, the Worcester County Court cavalierly 
dismissed with a wave of the hand and the statement that 
. . . "Unless the law in force in the State of Maryland in 
which the Appellate decision has been rendered is identical 
with that in Maryland, the decision of the foreign jurisdic­
tion, or the interpretation of a federal tribunal based upon 
the law of that foreign jurisdiction is neither persuasive 
nor controlling." ( ! ! ! ) 

Not Persuasive? Obviously not in Worcester County; 
controlling—well, does the Supreme Court control in Wor­
cester County? Some think not, some think yes. Some 
love anarchy, especially in the innocent guise of ' ' conserva­
tism", and so seems the Honorable Court below. 

Then, after dispensing thus of Supreme Court holdings, 
Judge Prettyman with the wave of his other hand, states 
that : 

"The individual states inherited the sovereignty 
over lands under navigable waters within the state, and 
granted unto them (sic) control and regulation of 
riparian rights, which the states were free to alien­
ate . . . " 
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VI 

' ' Riparian Righ ts ' ' ; Worcester County Style 

Like a true Worcester Countian, the Judge assumes that 
" r ipar ian r igh ts" means the right to do everything, in­
cluding dredging, filling, swiping all the oysters, building 
a housing development all the way out to the other shore, or 
paving over the whole bay. 

The most fundamental perusal of Black's Law Dic­
tionary, or of Shively vs. BowVby, infra, will indicate, how­
ever, that riparian rights is a very exact and fixed term, 
which does not include any of these things, and includes 
very little more, if anything, than the right to "wharf o u t " 
to the deep portion of the stream, and to have continued 
access at all times to the navigable waters in front of the 
owner's property. See also Illinois Central Railroad on 
riparian rights. 

This new and modern transmutation of that phrase into 
absolute control is a thought fond to the hearts of de-

not in accord with the state of the law now nor ever. 

VI I 

Judge Prettyman's Willing Delight 

Similarly,, the learned jurist from Worcester County 
seems to find support for his amazing proposition in 
Shively vs Bowlby, 14 S.Ct. 548, 152 U.S. 1. He states that 
he "willingly and delightedly" adopts that decision. He 
states that the case "establishes the proposition that, con­
sistent with the Common Law of England, the individual 
states inherited the sovereignty over lands under navig­
able waters within the state, and granted unto them (sic) 
control and regulation of riparian rights, which the states 
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were free to alienate according to the constitution and 
statutes of the respective s ta tes ." (Part of this remarkable 
passage was quoted before.) 

I t is hard to understand how the proposition can be stood 
on its head so! 

There is, indeed, in Shively vs. Bowlby, language slightly-
similar to that quoted above. 

It is the following (at page 58, column 1, of 152 U.S.) : 
" I n common law, the title and dominion in lands 

flowed by the tide were in the King, for the benefit 
of the nation. Upon the settlement of the colonies, like 
rights passed to the grantees in the royal charters, in 
trust for the communities to be established. Upon the 
American Bevolution, these rights, charged with, a like 
trust, were vested in the original states, within their 
respective borders, subject to the rights surrendered 
by the Constitution to the United States. ' ' 

Compare also the following in Illinois Central vs. Illinois, 
supra at 1042 of 146 U.S.: 

' ' The State holds the title to the lands under . . . nav­
igable waters . . . But it is a title different in character 
from that which the State holds in lands intended for 
sale. 

" . . . I t is a title held in trust for the people of the 
State that they may enjoy the navigation of the 
waters ." 

Illinois too had passed a Statute in derogation of the 
Common Law!! See p. 1041 of 146 U.S. col. 1 par. 2. 

The learned jurist below seems to not understand what 
" in t r u s t " means. Or perhaps he didn't see the words 
there. To err is human, to be an Eastern Shoreman, divine. 

The learned Court below stated that in Shively vs. Bowl-
by, it was "determined that the United States had no 
power to make such a grant, because the Federal Govern­
ment held the land in trust, pending the formation of a new 
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state. If one will read the last ten paragraphs of that 
Opinion, the thrust of the entire Opinion will become most 
evident. ' ' 

One reads, in one of the last ten paragraphs, then, the 
following: 

"Upon the American Revolution, these rights, 
charged with a like trust were vested in the original 
states. . . " 

The trust was similar to that under which the King held 
the jus publicum. 

None other. 

Not the type of trust under which an Eastern Shoreman 
holds property from the edge of the Atlantic Ocean all the 
way across to the banks of the river Clyde. 

VI I I 

Statutes in Derogation of Common Law Strictly Construed 

Furthermore, Sutherland on Statutory Construction, 3rd 
Ed., (1970 Cumulative Supplement), states, in Chapter 62, 
"Sta tu tes in Derogation of the Common Law", Section 
6201, tha t : 

"Where it is claimed that a statute imposes a duty 
or burden, or establishes a right or benefit which was 
not recognized by the common law, the statute will be 
given a strict interpretation to avoid the change as­
serted. ' ' 

Citing 67 Md. 139, U.S. Casualty Co. vs. Byrne. 

"Th i s rule of statutory interpretation has received 
wide adoption, . . . " 

Citing Pound, Common Law and Legislation (1908), 21 
H.L.E. 383. In that article, Professor Pound states: 
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"The 'natural rights doctrine' has been repressed 
both in England and the United States, but statutes 
changing the common law, or imposing upon the 'com­
mon right ' have continued to receive a strict construc­
tion." 

IX 

Constitutional Amendment Necessary 

In short, a constitutional amendment would be necessary 
to allow the state to dispose of land held in the capacity 
jus publicum. A mere statute, such as, Section 15 of Article 
78A cannot accomplish this. 

The State has given away then, that which was not the 
State's to give away. 

Thus, property of the Appellant, which is owned in 
common with all other citizens of the State, was taken 
from her without either amendment of the State Constitu­
tion, or any other Due Process of Law required by the 
Fifth and Fourteenth Amendments to the United States 
Constitution; rights reserved in her in common with other 
citizens of the State under the Ninth Amendment to the 
Constitution of the United States were taken away from 
her by the action of the Worcester County Court and the 
Board of Public Works, in taking away this property 
owned by her, with a commonality of title, together with 
all other citizens of the State. 

Further arguments, it is respectfully suggested, may be 
found in the "Plaintiff 's Memorandum of Law", which 
has been filed in the case, but which is far too extensive to 
reprint here, the Appellant's finances being what they are. 
Copies for the Court have been filed. 

Additional copies may be obtained from counsel for the 
Appellant at $2.40 each. 
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CONCLUSION 

Wherefore, the Appellant respectfully prays that the 
Judgment and Order of the Circuit Court for Worcester 
County dismissing the case as to all Defendants, on August 
31, expanded and amended on September 22, be reversed, 
and that the case be remanded for further proceedings. 

Respectfully submitted, 

LEONABD J . KERPELMAN 

Attorney for Appellant. 
2403 Rogers Building-
Baltimore, Maryland 21209 
SA 7-8700 





APPENDIX 

BILL OF COMPLAINT FOE A MANDATORY 
INJUNCTION, AND FOR DECLARATORY R E L I E F 

TO T H E HONORABLE, THE JUDGE OF SAID COURT: 

Now comes Elinor H. Kerpelman, your Complainant, by 
Leonard J . Kerpelman, her Solicitor, and says: 

1. That she is a taxpayer of the State of Maryland, and 
a resident thereof, in Baltimore City; this suit is brought 
on her own behalf, and on behalf of all others similarly 
situated. 

2. The Defendant Board of Public Works of Maryland, 
hereinafter sometimes referred to as "Board of Public 
W o r k s " or "Boa rd" , is charged by law, in Article 78A, 
Section 15 of the Annotated Code of Maryland, with the 
authority to dispose of lands of the State of Maryland by 
sale or otherwise providing this is done for " a considera­
tion adequate in the opinion of the Board of Public 
Works . . . " ; but also, by Article 6 of the Declaration of 
Rights of the Maryland Constitution, the Defendant Board 
Members, individually are "Trustees of the Public", in all 
that they do, and must reasonably exercise this fiduciary 
charge, particularly as to their stewardship of property. 

3. In 1968, contrary to said Article 6 Trusteeship, and 
without the necessary opinion as to adequacy, the Defend-
and Board of Public Works, then composed in part of dif­
ferent membership, but being the same constitutional and 
statutory Board as the present Defendant Board, conveyed 
190 acres of lands which were then the property of the 
people of the State of Maryland, unto the Defendant James 
B. Caine, Inc.; and unto the Defendant Maryland Marine 
Properties, Inc., 197 acres of Maryland lands; or did so by 
mesne conveyances both for a totally inadequate and in­
sufficient consideration, compared with the then fair mar­
ket value or intrinsic value of the said lands, and the said 
Board then had no opinion upon the monetary adequacy 
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of the consideration proffered, or had a mistaken, un­
reasonable, or totally false opinion of such adequacy, that 
said conveyances, to the other Defendants respectively 
were therefore illegal, void, and a nullity as not complying 
with the necessary precondition set forth as to adequacy 
in said Art. 78A, Sec. 16; and as a violation of the Trus­
teeship imposed by Article 6 of the Declaration of Rights. 
The consideration for the said conveyances was also 
totally inadequate and insufficient considering the ecolog­
ical consequences of the sale, and the direct consequent 
effect upon the natural resources of the State of Mary­
land, which are owned by the Complainant and all others 
similarly situated, and which are held in trust for her and 
the class which she represents in the within suit by the 
State of Maryland and its public officials including the 
Defendant Board. 

4. The said lands referred to in paragraph 3 hereof, lay 
in Worcester County, and were marshlands and wetlands, 
which is to say, submerged and partially submerged lands, 
marshes, and shallows, peculiarly adapted to the production 
of certain important forms of marine life, and constituting 
an important link in the food chain of many economically 
valuable wild species of fish, animal and bird life, which 
abound in Maryland, and upon her waters, and which are 
owned in common, and used by all of the members of the 
class on whose behalf this suit is brought. 

5. Said lands which were conveyed are intended to be, 
and are being, filled in and built up by those to whom they 
were conveyed, and their character as wetlands and marsh­
lands is being completely obliterated, with the consequent 
destruction of support to said fish and animal species afore­
said referred to in pargaraph 4. 

6. The lands aforesaid which were sold to Maryland 
Marine Properties, Inc., were sold by an exchange for other 
marshlands and wetlands, which are cumulatively only 
one-half as productive of the important species of marine 
life and products as those which were conveyed to the said 
Maryland Marine Properties, Inc.; those sold to the de­
fendant James B. Caine, Inc., were sold for a completely 
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and totally inadequate money consideration, namely one 
hundred dollars per acre. Said lands which were sold to 
Maryland Marine Properties, Inc., were exchanged for wet­
lands and marshlands as aforesaid worth only $41,000.00, 
while the lands conveyed to it were worth two hundred times 
as much in fair market monetary value; the lands conveyed 
to James B. Caine, Inc. were worth approximately five 
hundred times as much in fair market monetary value as 
the monetary consideration received by the Defendant 
Board of Public Works. 

7. Said monetary consideration paid to Maryland was, 
in each case, so completely and totally inadequate as was 
known to all parties at that time as to amount to a con­
veyance of the land by the Defendant Board of Public 
Works fraudulently, or by mistake, or by undue influence 
exerted upon it. 

8. The Complainant and all other similarly situated, 
will be irreparably injured and damaged and have been 
so, by the said conveyances to the defendants, Maryland 
Marine Properties, Inc.,, and James B. Caine, Inc., in that 
valuable property, which is ecologically irreplaceable, 
owned by them or held in trust for them by the Defendant 
Board of Public Works, has been disposed of, and closed 
off to the wild natural resource cycle which it was a most 
essential, irreplaceable part of, and the Complainant and 
all others similarly situated are deprived of their use and 
benefit, which they otherwise would have, in return for a 
totally inadequate consideration and in return for a totally 
inadequate contribution by new owners of the said lands 
into the state treasury by way of real estate taxes paid and 
to be paid, the value of which taxes will never compensate 
for the deprivation of said lands and the irreparable dam­
age and injury which will be caused to the natural products 
and natural resources of the State of Maryland by the 
ecological disruption caused by the filling and loss of said 
wetlands, marshlands and shallows; which disruption may 
reasonably be expected to cause or substantially contribute 
to, natural resource and wildlife losses of many millions 
of dollars measured in financial terms alone. 
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9. The Defendant corporations and proceeding with 
great speed to fill in and eradicate as marshland and wet­
land, the lands in question. 

10. The Complainant has no adequate remedy at law. 

W H E R E F O R E , the Complainant prays : 

(a) That this case be advanced on the Court Docket for 
immediate trial, and hearing on any motions which may be 
filed. 

(b) That a Mandatory Injunction may issue, requiring 
the Defendants, Maryland Marine Properties, Inc., and 
James B. Caine, Inc., to reconvey to the State of Maryland, 
those lands in Worcester County, which are the subject of 
the within suit. 

(c) That the Court declare the Deeds of Conveyance 
or mesne Deeds of Conveyance made by the Board of 
Public Works of Maryland of lands in Worcester County, 
Maryland, unto Maryland Marine Properties, Inc., and 
James B. Caine, Inc., which conveyances were made in 
1968, of 197 acres and 190 acres, respectively, more or less, 
to be null, void, and of no effect, and that title remains in 
the People of Maryland. 

(d) That the Complainant may have such other and 
further relief as the nature of her case may require. 

AND, AS IN DUTY BOUND ET CETERA. 
LEONARD J . KERPELMAN, 

Attorney for Complainant 
500 Equitable Building 
Baltimore 2, Maryland 
S A 7-8700 

ELINOR H. KERPELMAN 

DEMURRER OF DEFENDANT MARYLAND 
MARINE PROPERTIES, INC. 

Defendant, Maryland Marine Properties, Inc., by its 
attorneys, Raymond D. Coates, Thomas P. Perkins I I I and 
Robert A. Shelton, demurs to the Bill of Complaint filed by 
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Plaintiff, Elinor H. Kerpelman, herein and to each and 
every paragraph thereof and as grounds for said Demurrer 
states as follows: 

1. Plaintiff has totally failed to allege any facts which 
would be sufficient to constitute a cause of action or entitle 
her to the relief as prayed in the Bill of Complaint. 

2. Plaintiff has totally failed to allege sufficient facts 
to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

4. Such other and further grounds as will be set forth 
at the hearing on this Demurrer. 

WHEREFORE, Defendant, Maryland Marine Proper­
ties, Inc., prays that this Honorable Court sustain its De­
murrer without leave to amend, that the Bill of Complaint 
be dismissed as against Defendant, Maryland Marine Prop­
erties, Inc. and that Defendant be awarded its cost of this 
suit. 

/ s / Raymond D. Coates 
/ s / Thomas P . Perkins, I I I 
/ s / Robert A. Shelton 

MOTION NE RECIPIATITR TO DEMURRER OF 
MARYLAND MARINE 

The said "Demurrer" , and paragraph number 3 thereof, 
states "Plaintiff is barred by laches"; the defense of 
" laches" , is a factual defense, and has no proper place 
in a demurrer; the Plaintiff being confronted by a demurrer 
containing such material knows not how to meet the mat­
ter to be presented upon argument or briefing, and is un­
able therefore to reasonably prepare for the presentation 
of his defense to the demurrer. 

LEONARD J . KERPELMAN 
Attorney for Plaintiff 
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DEMURRER OF BOARD OF PUBLIC WORKS 

The Board of Public Works, a Defendant, by Francis B. 
Burch, Attorney General, Jon F . Oster, Assistant Attorney 
General, and Richard M. Pollitt, Special Attorney, its at­
torneys, demurs to the Bill of Complaint and to each and 
every paragraph thereof because: 

1. The Bill does not state a cause of action. 

2. The Bill does not allege facts amounting to a cause 
of action. 

3. The Bill does not allege facts sufficient to support 
the relief prayed. 

4. Article 78A, Section 15 of the Annotated Code of 
Maryland (1965 Replacement Volume) provides: 

"Any real or personal property of the State of 
Maryland or of any board, commission, department 
or agency thereof, and any legal or equitable rights, 
interests, privileges or easements in, to, or over the 
same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm, 
corporation, or to the United States, or any agency 
thereof, or to any board, commission, department or 
other agency of the State of Maryland for a considera­
tion adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State 
subject to such conditions as the Board of Public 
Works may impose. If said real or personal property 
of the State of Maryland, disposed of hereunder, or any 
legal or equitable rights, interests, privileges or ease­
ments in, to, or over the same is under the jurisdiction 
or control of any board, commission, department or 
other agency of the State, the deed, lease or other 
evidence of conveyance of any such property or right 
or interest therein, disposed of hereunder, shall be 
executed on behalf of such board, commission, depart­
ment or agency of the State, by the highest official 
thereof, and by the Board of Public Works, and if 
any of said real or personal property or any legal 
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or equitable rights, interests, privileges or easements 
in, to, or over the same, disposed of hereunder, is not 
under the jurisdiction or control of any particular 
board, commission, department or other agency of 
the State, the deed, lease or other evidence of con­
veyance of said property or interest therein shall be 
executed by the Board of Public Works only; pro­
vided, however, that whenever any State department, 
agency or commission leases State-owned property 
under its jurisdiction and control to any State em­
ployee, agent, servant or other individual in State 
service for purposes of permitting such person to 
maintain a residence therein, such lease shall be exe­
cuted by the department, agency or commission having 
such control or jurisdiction over such property, and, 
additionally, shall be approved by the budget Director, 
which approval shall be a condition precedent to the 
validity of the lease. All such conveyances shall be 
made in the name of the State of Maryland acting 
through the executing authority or authorities herein 
provided for. As used herein, the term 'real or per­
sonal property or any legal or equitable rights, inter­
ests, privileges or easements in, to, or over the same, 
shall include the inland waters of the State and land 
under said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three miles from 
the low watermark of the coast of the State of Mary­
land bordering on said ocean, and the waters above 
said land. If the consideration received for the dis­
position of any real or personal property or interest 
therein is other real or personal property, such prop­
erty so received shall be held and accounted for in 
in the same manner as other property within the 
jurisdiction and control of the board, commission, de­
partment or other agency of the State receiving such 
property. If the consideration received for any such 
disposition is cash, in whole or in part, the proceeds 
shall be accounted for and remitted to the State Treas­
urer ; except that any consideration received in cash 
for the disposition of an asset of a substantial per-
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manent nature, commonly called a capital asset, shall 
be applied solely to the State Annuity Bond Fund Ac­
count for the payment of the principal and interest 
of the bonded indebtedness of the State and if such 
capital asset shall have been originally purchased with 
any special funds, the proceeds thereof shall revert to 
such fund only." 

Said statute imposes no limitation upon the power of 
the Board of Public Works to dispose of the property 
which is the subject of this suit, and the Board was 
authorized as a matter of law to dispose of the property 
complained about. 

5. There is no allegation that the alleged alienation 
of State property was not " fo r a consideration adequate 
in the opinion of the Board of Public Works" as provided 
in the statute. 

6. There is no allegation that the procedure of the 
Board of Public Works in connection with its disposition 
of the subject property was improper, defective or in any 
manner contrary to law. 

7. The exercise of discretion of an administrative 
agency, if it acts within the scope of its authority, is not 
subject to review by a court of equity unless its power 
is fraudulently or corruptly exercised. Hanna v. Bd. of Ed. 
of Wicomico Co., 200 Md. 49. 

8. And for other reasons to be shown at the hearing of 
this Demurrer. 

FRANCIS B. BIIROH 
Attorney General 

J O N F . OSTER 
Assistant Attorney General 

RICHARD M. POLLITT 

Special Attorney 

Attorneys for Defendant 
Board of Public Works 
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MOTION RAISING PRELIMINARY OBJECTION 

James B. Caine, Inc., one of the Defendants, by San-
ford and Bolte, its Solicitors, moves this Court pursuant 
to Rule 323 (A) (1) of the Maryland Rules for an Order 
dismissing the Bill of Complaint filed herein and as 
grounds for this Motion alleges that this Court lacks 
jurisdiction over the subject matter of said Bill of Com­
plaint, since it involves a political question and not a justi­
fiable question. 

SANFORD AND BOLTE 

ANSWER TO MOTION RAISING 
PRELIMINARY OBJECTION 

Now comes Elinor H. Kerpelman, by Leonard J . Kerpel-
man, her solicitor and for answer to Motion Raising Pre­
liminary Objection, says: 

1. That questions raised by the Bill of Complaint are, 
substantially, two: 

A. The Board of Public Works of Maryland al­
leged to convey lands which it had no alienable 
title to, to the other Defendants. 

B. The conveyance was for such a completely and 
totally inadequate consideration, that the Board 
of Public Works could not have had a bona fide 
opinion that the consideration was adequate, 
and therefore fraud is inferred by the Com­
plainant. 

2. It is not seen how, in any sense A, could be said to 
be a political question by any stretch of any except 
of most fertile imagination question B could be so; 
however, it is denied, to be perfectly clear and 
explicit, that either is a "political question". 

LEONARD J. KERPELMAN 
Attorney for Complainant 
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MOTION FOE SUMMARY JUDGMENT UPON 
SOME ISSUES 

Now comes Elinor H. Kerpelman, Plaintiff, by Leonard 
J . Kerpelman, her Attorney, and says: 

That there is no dispute as to any material fact concern­
ing the following issues in the above-entitled case: 

a. That she is a taxpayer of the State of Maryland. 

b. That she is a resident thereof in Baltimore City. 

c. That this suit is brought on her own behalf, and on 
behalf of all others similarly situated. 

LEONARD J . KERPELMAN 

Attorney for Plaintiff 

DEMURRER OF DEFENDANT JAMES B. CAINE, INC. 

James B. Caine, Inc., one of the Defendants, by San-
ford and Bolte, its attorneys, demurs to the Bill of Com­
plaint filed herein and to each and every paragraph thereof, 
and as grounds for said Demurrer states as follows: 

1. Plaintiff has totally failed to allege any facts which 
would be sufficient to constitute a cause or action or en­
title her to the relief as prayed in the Bill of Complaint. 

2. Plaintiff has totally failed to allege sufficient facts 
to establish her standing to sue in this case. 

3. Plaintiff is barred by laches. 

In support of said Demurrer, this Defendant adopts the 
arguments heretofore made by the other Defendants herein, 
and also the Opinion of this Honorable Court relating 
to such Demurrers, which is dated August 31, 1970 and 
filed in this proceeding. 

W H E R E F O R E , Defendant James B. Caine, Inc. prays 
this Honorable Court to sustain its Demurrer without 
leave to amend, to the end that the Complainant pay the 
costs of this proceeding. 

SANEORD AND BOLTE 
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OPINION AND ORDER OF COURT [AUG. 31, 1970] 

This is another one of those cases in which rulings re­
quired upon pleadings now before the Court for determin­
ation can obscure the principal issue presented to the Court 
at the time of the Hearing on the pleadings on May 11, 
1970. 

On September 30, 1969, the Complainant filed a "Bill 
of Complaint For A Mandatory Injunction, And For De­
claratory Relief". Upon the reading of the Bill, however, 
and the prayers for relief, it becomes apparent that the com­
plaint does not actually state a typical cause of action as 
usually embraced in a petition for a declaratory decree or 
declaratory judgment. In other words, the Bill does not 
actually seek a declaration of rights of the parties, but seeks 
the specific relief as requested in the said prayers, the con­
tents of which follow: 

" W H E R E F O R E , the Complainant p rays : 

(a) That this case be advanced on the Court Docket 
for immediate trial, and hearing on any Motions 
which may be filed. 

(b) That a Mandatory Injunction may issue, requiring 
the Defendants, Maryland Marine Properties, Inc., 
and James B. Caine, Inc., to reconvey to The State 
of Maryland those lands in Worcester County 
which are the subject of the within suit. 

(c) That the Court declare the Deeds of Conveyance 
or Mesne Deeds of Conveyance made by the Board 
of Public Works of Maryland of lands in Wor­
cester County, Maryland, unto Maryland Marine 
Properties, Inc., and James B. Caine, Inc., which 
conveyances were made in 1968, of 197 acres and 
190 acres, respectively, more or less, to be null, 
void, and of no effect, and that title remains in 
the People of Maryland." 

To this Bill of Complaint, the Defendant Maryland Ma­
rine Properties, Inc. filed its Demurrer on October 20, 1969, 
together with an extensive memorandum raising three 
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specific issues; namely, (1) a failure to allege sufficient 
facts to constitute a cause of action, (2) attacking the 
standing to sue of the Plaintiff, and (3) raising the ques­
tion of laches. On October 21,1969, the Defendant Board of 
Public Works filed its Demurrer citing the provisions of 
Section 15 of Article 78A of The Annotated Code of Mary­
land, and the authority of the Board of Public Works of 
Maryland as therein set forth, contending that, in the ab­
sence of any allegation of fraud or the facts supporting 
such an allegation, no cause of action was sufficiently 
stated to subject the actions of the Board of Public Works 
to the scrutiny of a Court of Equity. 

On October 21, 1969, James B. Caine, Inc., one of the 
Defendants, filed a "Motion Raising Preliminary Objec­
tion", alleging the lack of jurisdiction of this Court over 
the subject matter of the Bill, on the grounds that a deter­
mination involved a "political question", and "no t a justi­
ciable question". 

On November 6, 1969, the Complainant filed a "Eeply 
To 'Memorandum of Law of Maryland Marine In Support 
of Demurrer ' " . 

On November 7, 1969, the Complainant filed a "Motion 
Ne Eecipiatur To Demurrer Of Maryland Marine", based 
upon contention that the Demurrer raised a question of 
laches which should be considered as a factual defense 
rather than a subject of a demurrer. 

On November 17, 1969, the Complainant filed an "Answer 
To Motion Eaising Preliminary Objection", denying the 
nature of the question to be "polit ical", and summarizing 
the contentions of the Bill as being (a) that the Board of 
Public Works enjoyed no alienable title to the lands in ques­
tion, (b) that " [t]he conveyance was for such a completely 
and totally inadequate consideration, that the Board of 
Public Works could not have had a bona fide opinion that 
the consideration was adequate, and therefore fraud is in­
ferred by the Complainant". 

On January 26, 1970, an organization allegedly known as 
"Nor th American Habitat Preservation Society" filed a 
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"Pet i t ion To Intervene As Plaintiffs", upon which the 
Court issued a Show Cause Order to the Defendants order­
ing them to show cause on or before February 16, 1970, if 
any they had, why the said Petition to Intervene should not 
be granted. The Defendant Maryland Marine Properties, 
Inc., filed its Answer to the Petition to Intervene, on Feb­
ruary 24, 1970, alleging insufficient facts to establish the 
standing of the Petitioners to sue. On February 27, 1970, 
the Defendant, James B. Caine, Inc., filed a "Motion Ne 
Recipiatur As To Petition To Intervene As Plaintiffs", al­
leging the non-receipt of a copy of the said Petition, the 
existence of which the attorney for the said Defendant al­
legedly accidentally discovered in the office of the Clerk of 
this Court, on February 24, 1970. 

On March 11, 1970, the Complainant filed a "Motion Ne 
Recipiatur ' ' to the Motion Ne Recipiatur of the Defendant 
James B. Caine, Inc., founded upon the grounds that the 
Caine Motion was based upon ' ' facts not apparent from the 
face of the record, and yet was not under affidavit". Inter­
estingly enough, no copy of the Complainant's Motion Ne 
Recipiatur was apparently served upon the Defendant 
James B. Caine, Inc., or any of his attorneys until May 13, 
1970, after which an amended certificate of mailing was 
apparently intended to be filed by the attorney for the Com­
plainant on March 16, 1970. 

On May 5, 1970, the Plaintiff filed a Memorandum of 
Law, the main body of which was a photo-copy of a memo­
randum filed, on September 15, 1969 in a similar case in 
the Circuit Court for Baltimore City. 

On May 6, 1970, the Defendant James B. Caine, Inc., 
filed a "Memorandum In Support Of Preliminary Objec­
tion ' ' , the main body of which was a photo-copy of a brief 
filed in the same similar case in the Circuit Court for Balti­
more City. 

On May 11, 1970, the Complainant filed a "Motion For 
Summary Judgment Upon Some Issues" , alleging " n o 
dispute as to any material fact concerning the following-
issues"; namely, (a) [t]hat she is a taxpayer of the State 
of Maryland, (b) [t]hat she is a resident thereof in Balti-
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more City, and (c) [t]hat this suit is brought on her own 
behalf, and on behalf of all others similarly situated." 

The Hearing was held on May 11, 1970 on all Demurrers, 
Motions, Petitions, etc., consistent with the notice of the 
assignment thereof mailed to all parties on April 8, 1970. 

On May 15, 1970, the Complainant filed as "Answer To 
Memorandum Of Law Of Defendant James B. Caine, Inc. ' ' , 
in which the Complainant suggested that "counsel has 
missed the point", because of the contention of the Com­
plainant that "nobody" has an alienable title to the lands 
in question. 

On June 17, 1970, the Complainant filed a "Supplemen­
tary Plaintiff's Memorandum Of Law", in which the Com­
plainant stated to the Court that she was adopting the 
entire theory set forth in the case of Commonwealth of 
Virginia vs. City of Newport News, 164 S.E. 689, at page 
696, and quoted from that case the theory upon which she 
relied. 

Petition to Intervene 

The first duty of the Court is obviously to dispose of the 
Petition to Intervene filed on behalf of the ' ' North Ameri­
can Habitat Preservation Society", for whom Leonard J . 
Kerpelman, Esq. is "sol ic i tor" as well as being the attorney 
for the Complainant. Based entirely upon the facts set 
forth in the said Petition as to the nature and composition 
of the said Society, and the interest which it has in this 
case, the Court has determined that it lacks standing to 
sue as a party Plaintiff, and therefore its Petition to In­
tervene would be denied. Horace Mann League vs. Board, 
242 Md. 645, at page 652. Citizens Committee vs. County 
Commissioners, 233 Md. 398, Bar Association vs. District 
Title Co. 224 Md. 474, and Greenbelt vs. Jaeger, 237 Md. 456. 

A certain E. Doyle G-rabarck, Box 869, Adelphi, Mary­
land, 20783, has likewise joined as a Petitioner in the said 
Petition to Intervene, both as President of the said Society, 
and individually. As President of the Society, the Court 
would consider his capacity to sue to be co-existent with the 
Society, and of no greater magnitude. As an individual, 
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however, he is apparently in the same position as the Com­
plainant, Elinor H. Kerpelman, and the determination as 
to her standing will likewise be determinative of the stand­
ing of Mr. Grabarck. I t seems also to follow that a deter­
mination of the contentions and issues raised by the Com­
plainant would likewise be determinative of the conten­
tions and issues raised by Mr. Grabarck, particularly in 
view of the fact that each are represented by Mr. Kerpel­
man. Indeed, by paragraph 4 and 5 of the Petition to Inter­
vene, the Petitioners have so stated, and have adopted the 
position of the Complainant. There is one major difference, 
however, between the Petitioner Grabarck and the Com­
plainant Kerpelman. That difference is the fact that no 
where in the Petition to Intervene is it alleged that Mr. 
Grabarck is a taxpayer of the State of Maryland. The Pe­
tition to Intervene, therefore, by E. Doyle Grabarck, as an 
individual, will be, likewise, denied. 

Motions Ne Becipiatur 

The determination by the Court upon the Petition to 
Intervene, as hereinbefore set forth, makes unnecessary a 
consideration of the Motion Ne Eecipiatur filed by the De­
fendant James B. Caine, Inc., or the Motion Ne Eecipiatur 
filed by the Complainant to the Caine Motion Ne Eecipiatur. 
I t might be well for the Court to observe, however, that 
Counsel for the Complainant had due notice of the appear­
ance of Lee W. Bolte, Esq., and the firm of Sanford and 
Bolte, on behalf of the Defendant James B. Caine, Inc., as 
early as October 21, 1969, upon the filing of the Caine 
Motion Eaising Preliminary Objection. Mr. Kerpelman 
recognized this appearance in his service of November 4, 
1969 of his "Eep ly" , his Motion filed on November 7, 1969, 
and his Answer filed on November 17, 1969. He did ignore 
the appearance in his service of the said Petition to Inter­
vene. The apparent failure of Counsel for Maryland Ma­
rine Properties, Inc., to receive a copy of the said Petition 
to Intervene is the fact that Mr. Kerpelman used an inade­
quate address therefor, according to his Certificate of Serv­
ice, in that he omitted any reference to room numbers. The 
Clerk of this Court can hardly be held responsible for this 
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defect in view of the fact that in his undated Certificate of 
Service of the said Petition to Intervene, Mr. Kerpelman 
alleged service upon a certain "Joseph H. Young, Esq., 901 
First National Bank Bldg., Baltimore, attorney for James 
B. Caine, Inc . ' ' The Clerk would have no way of knowing 
whether or not additional Counsel for the Caine Corpora­
tion was now in the case, and had simply failed to enter 
his appearance of record. Perhaps the Clerk, however, 
should be more careful, and require that the Certificate of 
Service by an attorney be dated, and that all attorneys of 
record be included within such Certificate. 

Motion Raising Preliminary Objection 

The Court should then next consider the preliminary ob­
jection raised by the Defendant James B. Caine, Inc., upon 
the question of whether or not the Bill of Complaint merely 
stated a political question, and not a justiciable issue. 
Grranting that a reading of the Bill of Complaint would 
make it difficult to delineate a justiciable issue, and that the 
Bill appears to be more in the nature of a statement of a 
political position, requiring legislative attention or execu­
tive restraint, the memoranda subsequently filed on behalf 
of the Complainant have had the salutary effect of inter­
preting the meaning of the Bill of Complaint and articu­
lating a position which presents a legal issue. In view of 
this subsequent elucidation, by counsel for the Complainant, 
the Court will entertain jurisdiction, and render a decision 
upon the issue as narrowly framed and presented to the 
Court by Complainant's Memoranda. The Motion of the 
Defendant James B. Caine, Inc., raising this preliminary 
objection will be overruled. 

Motion Ne Becipiatur of Complainant to 
Demurrer of Maryland Marine 

Properties, Inc. 

The Court will entertain the Demurrer of the Defendant 
Maryland Marine Properties, Inc., and deny the Motion 
Ne Eecipiatur filed thereto by the Complainant. In his 
Motion Ne Eecipiatur thereto, Counsel for the Complainant 
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has over simplified the law with regard to the inclusion of a 
charge of laches in a demurrer. 

' ' The defense of limitations or laches may be raised 
on demurrer where, on the face of the bill, it can be 
seen that it is a bar. Although, ordinarily, the defense 
of laches must be made by answer alleging facts show­
ing lapse of time and prejudice to the Defendant, as 
discussed supra §142, where the bill on its face shows 
both lapse of time and circumstances as suggest preju­
dice or acquiesence and call for explanation, the bill is 
demurrable." 9 M. L. E. " E q u i t y " , Section 152, and 
cases therein cited, including the 1969 Pocket Part . 

The Court will concede that the question of whether or 
not a case of laches is presented within the four corners of 
the Bill of Complaint is indeed a close one, but if the ques­
tion of laches was the only question before the Court for 
determination in this proceeding at this time, the Court 
would insist upon a Hearing to spread the facts upon the 
record, particularly as they relate to prejudice to the De­
fendant Maryland Marine Properties, Inc. The Court, 
therefore, would take the position that it would not sustain 
the Demurrer on that grounds alone, but defer it as a 
matter of defense. Such a position by the Court, how­
ever, does not dispose entirely of the matter now for 
determination. The fact that a demurrer contains an in­
valid, unsupported or otherwise irrelevant issue, or the fact 
that the grounds assigned do not meet the approval of 
counsel for the opposing party or the Court does not justify 
the rejection of the pleading in toto. Even if one of the 
grounds assigned in a demurrer is found to be lacking in 
legal efficacy, the remaining grounds, if any there be, sur­
vive and are entitled to the consideration of the Court. 
Such is the situation presented here. 

Demurrers 

The Court is well aware of, and has had several oppor­
tunities to apply, the position of the Court of Appeals of 
Maryland with regard to demurrers filed in opposition to 
petitions for declaratory relief. Kelley vs. Davis, 233 Md. 
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494. As mentioned early in this Opinion, however, this 
Court does not envision the Bill of Complaint in this case 
to state the grounds for, or the request for, a declaration of 
the rights of the parties. The declaration which the Com­
plainant seeks is merely a declaration to support the issu­
ance of the "Mandatory Injunction" which she prays. In 
other words, it would be necessary to "dec la re" invalid 
the conveyances referred to within the Bill and in prayer 
for relief " ( c ) " in order to grant the relief prayed in 
" ( b ) " of the prayers for relief. There is no basis for, or 
necessity for, any other, further, or fuller declaration of 
rights of the parties. The Court is, therefore, of the opinion 
that the rule against entertaining a demurrer to a petition 
for declaratory relief is not appropriate to this particular 
proceeding, and should not be applied hereto. 

The Court will attempt to state the position of the Com­
plainants insofar as it presents a legal issue to be resolved 
herein. The Complainant adopts the position that title to 
lands under tidal waters vested in the King of England, for 
the benefit of the nations, passed to the Colonies under the 
Royal Charters granted therefor, in trust for the communi­
ties to be established, and upon the American Revolution, 
passed to the original States to be held by the officials there­
of in trust for the people within the boundaries of the re­
spective States, subject only to the rights surrendered by 
the Constitution of the United States to the Federal Gov­
ernment for the regulation of navigation. The t rust which 
she envisioned is one which covers the entire jus publicum 
and vests in the trustee an irrevocable and inalienable title 
to such property. In support of her position in regard to 
such a trust, she narrowly construes the first portion of 
Article 6 of the Declaration of Rights of the Constitution 
of Maryland, of 1867, which reads: 

"Ar t . 6. That all persons invested with the Legisla­
tive or Executive powers of Government are the 
Trustees of the Public and, as such, accountable for 
their conduct: . . . " 

She is further contending that such being the alleged 
common law of England, the General Assembly of Mary­
land, or apparently any Provincial legislature, is not, and 
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never has been, empowered or authorized to change or 
modify that common law. As authority for that provision, 
she cites a portion of the content of Article 5 of the Declara­
tion of Eights of the Constitution of Maryland, of 1867, the 
portion which she cites being as follows: 

" A r t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, . . ." . 

At this point, perhaps it would be well that the Court quote 
the remainder of Article 5 of the Declaration of Rights, with 
the emphasis by underlining being supplied by the Court: 

" A r t . 5. That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
Jury, according to the course of that Law, and to the 
benefit of such of the English Statutes as existed on 
the Fourth day of July, 1776; and which, by experience, 
have been found applicable to their local and other 
circumstances, and have been introduced, used and 
practiced by the Courts of Law or Equity; and also of 
all Acts of Assembly in force on the first day of June, 
1867; except such as may have since expired, or may be 
inconsistent with the provisions of this Constitution; 
subject, nevertheless, to the revision of, an amendment 
or repeal by, the Legislature, of this State. And, the 
Inhabitants of Maryland are also entitled to all prop­
erty derived to them from, or under the Charter 
granted by His Majesty Charles I to Caecilius Calvert, 
Baron of Baltimore." 

There is no substantial difference between that portion of 
the 1867 Constitution of Maryland and paragraph 3 of the 
Declaration of Rights of the Firs t Constitution of Mary­
land, as reported by Kilty, Volume 1, The Laws of Mary­
land 1799 Edition. I t reads as follows: 

" I I I . That the Inhabitants of Maryland are en­
titled to the Common Law of England, and the trial by 
jury according to the course of that law, and to the 
benefit of such of the English statutes as existed at 
the time of their first emigration and which by experi­
ence have been found applicable to their local and other 
circumstances, and of such others as have been since 
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made in England or Great Britain, and have been in­
troduced, used and practiced by the Courts of Law or 
Equity; and also to all acts of assembly in force on 
the first of June, 1774, except such as may have since 
expired, or have been, or may be altered by acts of 
convention, or this declaration of rights; subject never­
theless to the revision of, and amendment or repeal by, 
the Legislature of this State: and also the Inhabitants 
of Maryland are also entitled to all property derived to 
them from or under the charter granted by His Majesty 
Charles I to Caecilius Calvert, Baron of Baltimore." 

If, as Counsel for the Complainant has stated in his 
Supplementary Memorandum, the Court was impatient at 
the Hearing with the persistent argument of Counsel with 
regard to the elements of the Common Law doctrine, per­
haps it was because of the clear exception in the Declaration 
of Rights as hereinbefore set forth, and the almost incon­
testable legal understanding that the Legislature of Mary­
land is at liberty, and in the conscientious performance of 
its duties, must, from time to time, change the Common Law 
through statutory enactments in order to meet the changing 
conditions of time and history. Lutz vs. State 167 Md. 12, 
Heath vs. State, 198 Md. 455, Goldenberg vs. Federal Fi­
nance, 150 Md. 298, 5 M.L.E. "Common Law", Section 3. 
The adoption of any proposition that would abrogate, nul­
lify and destroy the great body of law in Maryland, in­
cluding enactments of the General Assembly, except so 
much thereof as interpreted and applied the Common Law 
of England prior to 1776 and the treatment of subjects not 
contemplated by that common law, is so illogical, unreason­
able, and disastrous in its consequences as to be almost 
incomprehensible. The Court supposes that this is the rea­
son why the point had not been more frequently pressed 
upon the Courts of this State in the past. 

The Court is indebted, however, to Counsel for the Com­
plainant for urging upon the Court the controlling nature of 
the opinion of the Supreme Court of the United States in 
Shively vs. Bowlby, 14 Sup. Ct. 548, 152 U. S. 1. The Court 
willingly and delightedly adopts the decision therein to be 
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determinative of the issues presented by the Complainant 
for resolution in this proceeding. Unfortunately, Counsel 
for the Complainant has misread the case, and has ap­
propriated wording from that case, out of context, to at­
tempt to support the position of the Complainant herein. 

That case establishes the proposition that, consistent 
with the Common Law of England, the individual States 
inherited the sovereignty over lands under navigable waters 
within the State, and granted unto them control and regula­
tion of riparian rights, which the States were free to 
alienate according to the constitution and statutes of the 
respective States. In a most helpful and extensive treat­
ment of the entire subject matter of r iparian rights as they 
existed within the original thirteen states, and as, by virtue 
of that opinion, extended to the new states admitted into 
the Union thereafter, the Supreme Court, in Shively vs. 
Bowlby, has furnished a source of history of the treatment 
of r iparian rights of enormous magnitude, and through its 
study, one is oriented to the broad spectrum, and range 
of treatment, of the subject by the individual States. This 
concept is fundamental if one is to now attempt to define 
and understand riparian rights within the United States. 
Available treaties, encyclopedic compendiums, and conclu­
sions based upon summaries of annotations must be read 
and considered in the light of the cardinal principle that the 
decisions of the individual states are based upon the law 
as it had been established within the individual states, and 
unless the law in force in the State in which the appellate 
decision has been rendered is identical with that in Mary­
land, the decision of the foreign jurisdiction, or the inter­
pretation of a federal tribunal based upon the law of that 
foreign jurisdiction, is neither persuasive nor controlling. 

If the strict trust theory proposed by the Complainant 
is the law in other jurisdictions, it is certainly not the law 
in Maryland. Without belaboring the issue with repetition 
of authorities recently enumerated and discussed by this 
Court in No. 8935 Chancery, the Court would merely ob­
serve that 'beginning with the Acts of 1745 and continuing 
through the Acts of 1970, the Legislature of Maryland has 
recognized the existence of certain riparian rights in pri-
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vate land owners. A long line of judicial decisions of the 
Court of Appeals of Maryland and Federal Courts in­
terpreting Maryland Law, have protected, enforced, in­
terpreted and arbitrated these rights, beginning, at least, 
in 1815, with The Wharf Case, reported in 3 Bland at page 
361, and continuing through Causey vs. Gray, in 1968, re­
ported in 250 Md. at page 380, and through November 12, 
1969, in Western Contracting Corporation vs. Titter, re­
ported in 255 Md. at page 581. 

The most specific pronouncement of the General As­
sembly of Maryland, however, upon the narrow issue sought 
by the Complainant to be raised against The Board of 
Public Works of Maryland is contained in Section 15 of 
Article 78A of The Annotated Code of Maryland. Without 
quoting that lengthy section in full in this Opinion, since 
1945, The Board of Public Works of Maryland has been 
granted specifically the following power: 

"Any real or personal property of the State of Mary­
land or of any Board, Commission, Department or 
Agency thereof, and any legal or equitable rights, in­
terests, privileges or easements, in, to, or over the 
same, may be sold, leased, transferred, exchanged, 
granted or otherwise disposed of to any person, firm, 
corporation, or to the United States, or any agency 
thereof, or to any Board, Commission, Department or 
other agency of the State of Maryland for a considera­
tion adequate in the opinion of the Board of Public 
Works, or to any county or municipality in the State 
subject to such conditions as The Board of Public 
Works may impose . . . As used herein, the term 'real 
or personal property or any legal or equitable rights, 
interests, privileges for easements in, to, or over the 
same' shall include the inland waters of the State and 
land under said waters, as well as the land underneath 
the Atlantic Ocean for a distance of three miles from 
the low watermark of the coast of the State of Mary­
land bordering on said ocean, and the waters above said 
land . . . " 

The language which Counsel for the Complainant has 
selected from Shively vs. Bowlby with regard to the imposi-
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tion of a trust does not apply to the type of trust which the 
Complainant espouses. The factual situation in Shively vs. 
Bowlby presented the issue as to whether or not a pur­
ported grant from the United States of America, while the 
area was a territory under the jurisdiction of the Federal 
Government, took precedence over a grant by the State of 
Oregon for the same land. The Court determined that the 
United States had no power to make such a grant because 
the Federal Government held the land in trust pending the 
formation of the new State. If one will read the last ten 
paragraphs of the Opinion, the thrust of the entire opinion 
will become most evident. The type of trust referred 
to therein bears no resemblance to the type of trust here 
urged upon the Court. 

The pleadings, memoranda, and arguments in this case 
have been filled with references to various possible disas­
trous consequences by the adoption of the position of one 
party or the other. The Court refuses to speculate, and does 
not base this Opinion upon any unproven allegations, either 
favorable or unfavorable to the Complainant, but, if one 
had the time, it might be an interesting mental exercise to 
conceive of replacing the shorelines of The State of Mary­
land to their composition and contour, and in all their pris­
tine beauty, of the year 1634. Such would be the logical, if 
unreasonable, result should the theory of the Complainant 
be adopted, and the requested "Mandatory Injunction" 
issued by this Court. 

Adapting, as she has, the theory of her cause of action, 
the Court can see no reasonably possible manner in which 
the Bill of Complaint can be amended to avoid its basic 
infirmity, nor any need for any further delay in granting 
an opportunity for such an amendment. 

Having reached this decision in the matter, it becomes 
unnecessary to consider the standing of the Complainant to 
sue. 

I t is, therefore, this 31st day of August, 1970, by the 
Circuit Court for Worcester County, Maryland, OR­
DERED that : 
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1. The Petition to Intervene as Plaintiffs filed by the 
"North American Habitat Preservation Society" and 
E. Doyle Grabarck, President, and Individually, on 
January 26, 1970, is DENIED; 

2. The Motion Ne Eecipiatur filed by Defendant James 
B. Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is D E N I E D ; 

3. The Motion Ne Eecipiatur filed by Complainant to the 
said Motion Ne Eecipiatur filed by the Defendant 
James B. Caine, Inc., on March 11, 1970, is DENIED; 

4. The Motion Eaising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Eecipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Prop­
erties, Inc., on November 7, 1969, is DENIED; 

6. The Demurrer of Dependant Maryland Marine Prop­
erties, Inc., to the Bill of Complaint, filed on October 
20, 1969, is SUSTAINED, without leave to the Com­
plainant to amend; 

7. The Demurrer of Defendant Board of Public Works 
to the Bill of Complaint, filed on October 21, 1969, 
is SUSTAINED, without leave to the Complainant 
to amend; and 

8. The "Motion of Complainant for Summary Judgment 
Upon Same I ssues" filed by the Complainant on May 
11, 1970, being more in the nature of a Demand for 
Admission of Facts, (which would have been a more 
appropriate Pleading) is GfEANTED, the facts there­
in having been conceded in the absence of any re­
sponse thereto by the Defendants; and 

9. The Complainant shall pay the costs of this pro­
ceeding. 

DANIEL T. PRETTYMAN, 

Judge 
TEUE COPY, T E S T : Frank W. Hales, Clerk 
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DOCKET E N T R I E S 

1969, Sept. 30. Bill of Complaint for a Mandatory In­
junction, and for Declaratory Belief and Interrogatories 
to the Defendant Board, filed. 

1969, Sept. 30. Subpoena with copies issued, together 
with copies of Bill of Complaint for a Mandatory Injunc­
tion, and for Declaratory Relief and Interrogatories to 
the Defendant Board attached and mailed to the Sheriff 
of Baltimore City and delivered to the Sheriff of Wor­
cester County for service. 

" Summoned James B. Caine, Inc., by service upon 
James B. Caine and Maryland Marine Properties, Inc., 
by service upon Raymond D. Coates severally by leav­
ing with each of them a copy of the Writ, together with 
Bill of Complaint for Mandatory Injunction and a De­
claratory Relief Interrogatories to the Defendant Board 
attached this 30th day of September, 1969. So a n s . " 
R. Calvin Hall, Sheriff, By: James N. Jarman, Deputy 
Sheriff. 

"Non Est as to Hon. Marvin Mandel, Governor", J . 
Mufken, Frank J . Pelz, Sheriff. 

' ' Copy of the Process with a copy of Bill of Complaint 
served on Francis B. Burch, Esq., Attorney General 
of Maryland at One Charles Center, a t 2:05 P.M. on the 
first day of October, 1969, in the presence of Sol Damoff ", 
Frank J . Pelz, Sheriff. 

1969, Oct. 9. Second Subpoena with copy issued, together 
with a copy of Bill of Complaint for a Mandatory In­
junction and for Declaratory Relief and Interrogatories 
to the Defendant Board attached and mailed to the 
Sheriff of Baltimore City for service on the Governor. 

1969, Oct. 20. Demurrer of Defendant, Maryland Marine 
Properties, Inc., and Certificate of Service thereon, filed. 
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1969, Oct. 20. Memorandum of Law of Defendant, Mary­
land Marine Properties, Inc., in Support of Demurrer, 
filed. 

1969, Oct. 21. Demurrer of Defendant Board of Public 
Works and Certificate of Service thereon, filed. 

1969, Oct. 21. Motion Raising Preliminary Objection, Re­
quest for Hearing and Certificate of Service thereon, 
filed. 

' ' Summoned Honorable Marvin Mandel, Governor, and 
a copy of the process with a copy of the Bill of Complaint 
left with the defendant at 301 W. Preston St., at 12:30 
P.M. on the 27 day of October, 1969 in the presence 
of John Nuller, I I I " , Frank J. Pelz, Sheriff. 

1969, Nov. 6. Reply to "Memorandum of Law of Mary­
land Marine in Support of Demurrer" and certificate of 
service thereon, filed. 

1969, Nov. 7. Motion Ne Recipiatur to Demurrer of 
Maryland Marine. Memorandum of Authorities and Cer­
tificate of Service thereon, filed. 

1969, Nov. 17. Answer to Motion Raising Preliminary 
Objection, Memorandum of Authority and Certificate of 
Service thereon, filed. 

1970, Jan. 26. Petition to Intervene as Plaintiffs, Affida­
vit, and Certificate of Service thereon, filed. 

1970, Jan. 26. Unsigned Order to Show Cause, filed. 

1970, Jan. 26. Order to Show Cause filed. Copies of Peti­
tion, Affidavit and Show Cause Order mailed to Hon. 
Marvin Mandel, the Governor of the State of Maryland, 
Louis L. Goldstein, Comptroller of Treasury, John Leut-
kemeyer, Treasurer, Board of Public Works of Mary­
land, James B. Came, Inc., Ocean City, Maryland, and 
Maryland Marine Properties, Inc., Ocean City, Maryland. 

1970, Feb. 24. Answer of Defendant, Maryland Marine 
Properties, Inc., to Petition to Intervene and Certificate 
of Service thereon, filed. 
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1970, Feb. 27. Motion Ne Recipiatnr as to Petition to 
Intervene as Plaintiffs and Certificate of Service thereon 
filed. 

1970, March 11. Motion Ne Recipiatnr, Memorandum of 
Rules in Authority and Certificate of Service thereon 
filed. Copy of same delivered to Lee W. Bolte, Esq. 

1970, March 16. Copy of Motion Ne Recipiatur, Memor­
andum of Rules in Authority, and Amended Certificate of 
Service thereon filed. 

1970, April 8. Letters written to : Hon. F . B. Burch and 
Jon F . Oster, Esq., L. W. Bolte, Esq., R. A. Shelton and 
T. P. Perkins, I I I , Esqs., R. D. Coates, Esq., R. M. 
Pollitt, Esq., and Leonard J . Kerpelman, Esq., setting 
case for Argument on all Demurrers, Motions, Petitions 
&c, filed as of the date of this notice, on Monday, May 11, 
1970, at 10:00 A.M., per copies of letters filed. 

1970, April 13. Receipt of notification of assignment date 
from Robert A. Shelton and Thomas P . Perkins, I I I , 
Esqs., filed. 

1970, April 13. Receipt of notification of assignment date 
from Lee W. Bolte, Esq., filed. 

1970, April 13. Receipt of notification of assignment date 
from Raymond D. Coates, Esq., filed. 

1970, April 24. Receipt of notification of assignment date 
from Leonard J. Kerpelman, Esq., filed. 

1970, April 24. Letter from Leonard J . Kerpelman, Esq., 
to Frank W. Hales, Clerk, filed. 

1970, April 24. Copy of letter from Richard H. Outten, 
Assignment Clerk to Leonard J . Kerpelman, Esq., filed. 

1970, May 5. Plaintiff's Memorandum of Law, Table of 
Contents, and Certificate of Service thereon filed. 

1970, May 6. Memorandum of Law of Defendant James B. 
Caine, Inc., and Certificate of Service thereon filed. 

1970, May 11. Motion for summary judgment upon some 
Issues, Affidavit and Certificate of Service thereon, filed. 
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1970, May 11. Judge Daniel T. Prettyman on the Bench. 
Dave Dawson reporting. 

1970, May 11. Leonard J . Kerpelman, Lee W. Bolte, Jon 
Oster, Raymond D. Coates, Thoman P. Perkins, I I I , 
Esqs. in Court. 

1970, May 11. Hearings and Argument had on all pre­
liminary Demurrers, Motions and Petitions filed as of 
this date. Eulings held sub-curia. 

1970, May 11. The Motion for summary judgment upon 
some issues filed May 11, 1970, at 9:30 A.M., is reserved 
for future Argument and disposition. 

1970, May 15. Answer to Memorandum of Law of De­
fendant James B. Caine, Inc., and Certificate of Service 
thereon filed. 

1970, June 17. Supplementary Plaintiff's Memorandum of 
Law, and Certificate of Service filed. 

1970, Aug. 31. Ordered that :— 

1. The Petition to Intervene as Plaintiffs filed by the 
"Nor th American Habitat Preservation Society and 
R. Doyle Grabarck, President and Individually, on 
January 26, 1970, is DENIED; 

2. The Motion Ne Recipiatur filed by Defendant James 
B. Caine, Inc., to the said Petition to Intervene as 
Plaintiffs, on February 27, 1970, is DENIED; 

3. The Motion Ne Recipiatur filed by Complainant to the 
said Motion Ne Recipiatur filed by the Defendant, 
James B. Caine, Inc., on March 11, 1970, is DENIED: 

4. The Motion Raising Preliminary Objection filed by 
the Defendant James B. Caine, Inc., on October 21, 
1969, is DENIED; 

5. The Motion Ne Recipiatur filed by Complainant to 
Demurrer of the Defendant Maryland Marine Prop­
erties, Inc., on November 7, 1969, is D E N I E D : 
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6. The Demurrer of Defendant Maryland Marine Prop­
erties, Inc., to the Bill of Complaint, filed on October 
20, 1969, is SUSTAINED, without leave to the Com­
plaint to amend; 

7. The Demurrer of Defendant Board of Public "Works 
to the Bill of Complaint, filed on October 21, 1969, is 
SUSTAINED, without leave to the Complainant to 
amend; 

8. The ' ' Motion of Complainant for summary judgment 
upon same Issues" filed by the Complainant on May 
I I , 1970, being more in the nature of a Demand for 
Admission of Facts, (which would have been a more 
appropriate Pleading) is GrRANTED, the facts there­
in having been conceded in the absence of any re­
sponse thereto by the Defendants; and 

9. The Complainant shall pay the costs of this proceed­
ing, per Opinion and Order for Court filed. Copies of 
the Opinion and Order of Court mailed to Leonard J . 
Kerpelman, Esq., Jon P . Oster, Esq., Asst. Attorney 
General, Richard M. Pollitt, Esq., Lee W. Bolte, Esq., 
Raymond D. Coates, Esq., and to Thomas P. Perkins, 
I I I , Esq. 

1970, Sept. 2. Demurrer of Defendant James B. Caine, 
Inc., and Certificate of service filed. 

1970, Sept. 2. Answer to Petition to Intervene and Certi­
ficate of Service filed. 

1970, Sept. 22. ORDERED that, for the reasons assigned 
in the Opinion and Order of this Court filed on August 
31, 1970, which said Opinion is specifically incorporated 
herein, by reference thereto, as though fully set forth 
herein, the "Peti t ion To Intervene as Plaintiffs" filed 
by the "Nor th American Habitat Preservation Society" 
and R. Doyle Grabarck, on January 26, 1970, be, and the 
same is hereby DENIED, and the Demurrer of James B. 
Caine, Inc., be, and the same is hereby, SUSTAINED, 
without leave to the Complainant to amend, per Order of 
Court, filed. Copies of Order of Court mailed to Leonard 
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J . Kerpelman, Esq., Jon F . Oster, Esq., Asst. Attorney 
General, Eichard M. Pollitt, Esq., Lee W. Bolte, Esq., 
Raymond D. Coates, Esq., and Thomas P. Perkins, I I I , 
Esq. 

1970, Sept. 29. Order for Appeal and Certificate of Service 
filed. 

1970, Oct. 1. Photo copy of Amended Statement of costs 
dated October 1, 1970, mailed to Leonard J . Kerpelman, 
Esq., Hon. Francis B. Burch, Jon F . Oster, Esq., Richard 
M. Pollitt, Esq., Lee W. Bolte, Esq., Raymond D. Coates, 
Esq., Thomas P . Perkins, I I I , Esq, and Robert A. Shel-
ton, Esq., Copy of Amended Statement of costs filed. 

1970, Oct. 5. Letter dated October 1, 1970, from Leonard 
J . Kerpelman Esq., Baltimore, Maryland, to David Daw­
son, Court Reporter, filed. 

1970, Oct. 7. Letter from Leonard J . Kerpelman, Esq., to 
Clerk, Worcester County Court, reply of Clerk at bottom 
of letter, copy of statement of costs dated Sept. 2, 1970, 
and copy of Amended Statement of costs dated October 
1, 1970, filed. Copy of said letter, reply and statements 
of costs mailed to Leonard J . Kerpelman, Esq. 

1970, Oct. 8. Photo copy of Notice advising attorneys of 
record the case is ready for inspection and transmission 
to the Court of Appeals, mailed to Leonard J . Kerpelman, 
Esq.; Hon. Francis B. Burch; Hon. Jon. F . Oster; Rich­
ard M. Pollitt, Esq.; Lee W. Bolte, Esq.; Raymond D. 
Coates, Esq.; Thomas P . Perkins, I II , Esq.; and Robert 
A. Shelton, Esq., per original notice, filed. 

1970, Oct. 26. Order to enter an appeal to the Court of 
Appeals of Maryland from the Judgment of the Court 
dated Sept. 22, 1970, per Order filed. 

ORDER OF COURT [SEPT. 22, 1970] 

On September 2, 1970, the Defendant, James B. Caine, 
Inc., filed its "Answer To Petition To Intervene" and a 
"Demur re r " to the Bill of Complaint filed herein. The 
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same having been duly read and considered, it is this 22nd 
day of September, 1970, by the Circuit Court for Wor­
cester County, Maryland, under the authority contained in 
Maryland Eule 1210 c, OEDERED that, for the reasons 
assigned in the Opinion and Order of this Court filed 
on August 31, 1970, which said Opinion is specifically in­
corporated herein, by reference thereto, as though fully set 
forth herein, the "Pet i t ion To Intervene As Plaintiffs" 
filed by the "Nor th American Habitat Preservation 
Society" and B. Doyle Grabarck, on January 26, 1970, be, 
and the same is hereby, DENIED, and the Demurrer of 
James B. Caine, Inc., be, and the same is hereby, SUS­
TAINED, without leave to the Complainant to amend. 

D A N I E L T . PEETTYMAN, 

Judge 

MOTION TO DISMISS A P P E A L 

James B. Caine, Inc., Appellee, by Sanford and Bolte, 
its Attorneys, moves this Honorable Court, pursuant to 
Maryland Eule 835, subsection b (3), that this Appeal be 
dismissed as to said Appellee. The grounds of the Motion 
are as follows: 

1. No Order for Appeal was filed with the Clerk of the 
Court below within thirty (30) days from the date of the 
Order appealed from, as prescribed by Maryland Eule 812, 
the aforesaid Order in favor of the Defendants, having 
been enterd on September 22, 1970, and the Appeal there­
from having been filed on October 26, 1970. The Appeal 
should therefore be dismissed under Eule 835, subsection 
b (3). 

Appellee further desires that this Motion be set down 
for oral argument in advance of the argument on the 
merits. Said Appellee believes that the grounds of the 
Motion are such that the disposition of this Motion will 
make argument on the merits unnecessary as to said Ap­
pellee. 

SANFOED AND BOLTE 
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Henry R. Lord, Esquire 
Deputy Attorney General of Maryland 
1400 One South Calvert Building 
Baltimore, Maryland 2120Z 

Dear Harry: 

Enclosed please find a card from the Supreme Bench of Baltimore 
City indicating that case number 2914-A (Kerpelman v. Burch) is in for 
trial on October 5. You will note that this card was sent to your illustrious 
predecessor, but I understand that between sky dives you are assuming 
some of his duties. 

Sincerely, 

ihn J. Sweeney, Jr. 

JJS:cm 
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October 2 , 1973 

Leonard J . Kerpelman, Esq. 
2403 Rogers Bu i ld ing 
B a l t i m o r e , Maryland 21209 

• 

Re: Elinor H. Kerpelman v. Frank B. Burch, 
Attorney General of Maryland 

Dear Mr. Kerpelman: 

Please forward your check In payment of court costs In 
the above-captloned case so that this case may be closed. 

Very truly yours, 

Frances X. Pugh 
Assistant Attorney General 

FXP:Jr 
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GEORGE COCHRAN DOUB 
CHARLES J.STINCHCOMB 

COUNSEL 

HARRY J. GREEN 
1906-1964 

CABLE ADDRESS "WEITEN" 

Robert P. Sweeney, Esquire 
Deputy Attorney General 
1200 One Charles Center 
Baltimore, Maryland 21201 

Re: Kerpelman v. Burch 

Dear Bob: 

I am now closing our file, and I enclose herewith 

conformed copy of the final Order of Court. 

Sincerely yours, 

William w. cahill, Jr. 
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SHOROTFLICTI 
DENIED BY BURCHH 

Attorney General Admitsfs 

Owning Oceanfront Lots 

By GERALD A. FITZGERALD 

Maryland's attorney general-
admitted in court yesterday that 
he holds a financial interest \n^-
an oceanfront real estate deve l ­
opment in Ocean City. r-

Francis B. Burch, the state'sv" 
chief law officer, said that his1"" 
interest in two oceanfront lots,-s 

however, represents no conflict11* 
with his duty as attorney gen­
eral to defend recent sales of"" 
state-owned tidal wetlands to1 

real estate developers in Wor-' 
cester county. 

Formal Denial 
A recent suggestion by a Bal-[ 

timore lawyer of conflict be-r 
tween Mr. Burch's personal in-f 
terest in the property and his 
public duties in the wetlands 
case was "scurrilous, . , . en­
tirely unjustified and prompted 
by highly questionable motives," 
the attorney general said. 

The admission and protest 
appeared in a formal denial 
which Mr. Burch's lawyers en­
tered yesterday to a charge by 
Leonard J. Kerpelman in a re­
cent suit asking that the attor-

I ney general be enjoined from 
(Continued, Page C 14, Col. 6) 
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SHORE CONFLICT 
DENIED BY BDRCH 

Attorney General Admits 
Owning Oceanfront Lots 

(Continued from Page C 28) 
participating in further litiga­
tion involving the wetlands. 

In a letter to Governor Man-
del, a copy of which was at­
tached to the court papers, Mr. 
Burch also asked that the Gov­
ernor seek a review of Mr. Ker-
pelman's charge by the ethics 
committee of the State Bar 
Association. 

Mr. Burch said that he sug­
gested the referral because "if 
you were to make a determina­
tion as to any possible conflict 
on my part, Mr. Kerpelman in 
turn [might! make an un­
founded and malicious charge 
that you, too, were guilty of a 
conflict. . . ." 

Mandel Defendant 
As a member of the Board 

of Public Works, Governor Man-
del is one of the defendants 
named in another suit Mr. Ker­
pelman filed in the Worcester 
County Circuit Court to chal­
lenge the sale of 360 acres of 
wetlands last year. 

Mr. Burch said that his Ocean 
City real estate holdings con­
sisted of a 10.5 per cent interesl 
in 200 feet of ocean-front prop 
erty he and nine partners pur 
chased on March 15, 1969, anc 
an option to buy 245 feet of ad 
joining ocean frontage, which 
he said the partnership pur­
chased in January of this year. 

A franchise has been obtained 
by the partnership from Holiday 
Inns of America, Mr. Burch 
said, and he added that con­
struction of a motel is expected 
to begin shortly at the site. 

"I own no other real estate, 
I either directly or indirectly, 
which fronts upon oceans, rivers, 
bays or other navigable bodies 
of water in Maryland, and 
specifically have no interest in 
real property fronting upon 
Sinepuxent or Assowman Bay in 
Worcester county," Mr. Burch 
sadi. 

The sales which Mr. Kerpel­
man is challenging—both involv­
ing submerged lands on the bay 
side of the narrow sandpit—were 
made to James B. Caine, a Wor­
cester county developer, and 
Maryland Marine Properties, 
Inc., which exchanged parcels of 
land elsewhere in the county for 
the wetlands it received from the 
state. 

The suit questions the authority i 
of the board of Public Works to 
make such transfers, and com­
plains, further, that the state re­
ceived too little from the develop­

ers in return for the wetlands. 
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ROOM 419 COURT HOUSE 

You will please take notice that the following cases on the Trial Docket 

are set for trial on a-i iy. Jj Q^M^-fr. ^M^fi*A^w»*> ^ ^u*jt3k^ 

Case (s) No. 

Requests for postponement 
must be made 7 days prior JAMES V. CAMPBELL, 

to trial date. Assignment Commissioner. 



COPY 

LEONARD WEINBERG 
MILTON S. SCHILLER 
ROBERT F. SKUTCH, JR. 
J . PAUL SCHMIDT 
ROBERT L. WEINBERG 
J . C. MERRIMAN 
WINSTON T. BRUNDIGE 
WILL IAM W. CAH1LL, JR. 
JOHN J . GHINGHER, JR. 
MARK D. COPLIN 

JACOB 

JAMES H. LANGRALL 
HERBERT H. HUBBARD 
DAVID R. COHAN 
RONALD E. CREAMER 
DAVID M. BLUM 
JOHN R. ROYSTER 
J . EDWARD DAVIS 
ROGER K. GARFINK 
WILBUR C. JENSEN 
SAMUEL J , MILLER 
B. DAVIS 

J R . 

LAW OFFICES 

WEINBERG AND GREEN 
TWENTIETH FLOOR 

lO LIGHT STREET 

BALTIMORE. MD. 21202 

GEORGE COCHRAN DOUB 
JOSEPH ALLEN 

CHARLES J. STINCHCOMB 

COUNSEL 

HARRY J . GREEN 
1306-1964 

AREA CODE 301 
539-2125 

T. CONWAY MATTHEWS 
HOWARD M. FR1EDEL 
HOWARD B. MILLER 
EARL F. LEITESS 
BARRY D. BERMAN 
SHELDON S. SATISKY 
WILL IAM H. HOLDEN, JR. 
JAMES W. HOLTZWORTH 
STANLEY J . NEUHAUSER 

L. HOLLINGSWORTH PITTMAN 
JULIAN I . JACOBS 
PAUL S. BEATTY 
RICHARD J . HIMELFARB 
LESLIE J . POLT 
HERBERT BETTER 
WILL IAM E. SCHOLTES 
JACK N. ZEMIL 
ROBERT W. CANNON 

CABLE ADDRESS " W E I T E N " 

February 4, 1970 

Mr. James V. Campbell 
Assignment Commissioner 
The courthouse - Room 407 
Baltimore, Maryland 21202 

Re1 Kerpelman v. Burch 
78A/228/42831A 
Cent. Assn. Bto. 2914A 

Mr. Campbellt 

By agreement of all counsel and after consulting Judge 
Perrott's calendar, the hearing on the Motion for Summary 
Judgment in the above captioned matter is now scheduled 
for 10100 a.m. on Thursday, February 19, 1970j please 
docket accordingly. 

Sincerely yours. 

William w. cahill, Jr. 

14»gs 

cc: The Honorable James A. Perrott 
Robert F. Sweeney, Esquire 
Leonard J. Kerpelman, Require 



"//y 

28-llQ£-ir3§2 
SUPREME BENCH OF BALTIMORE CITY ^*<** 

Jury • CENTRAL ASSIGNMENT BUREAU Equity A 0 ^ 

Non-Jury \J Phone 752-4918 Equity B • 

ROOM 419 COURT HOUSE 

You will please take no^ife~that the following cases on the Trial Docket 

are set for trial on Cbfe. H- k^tH- A 
Case (s) No. ^ 

_$d___^J_____p_ 

_________ 

J*________V~ 
Requests for postponement 
must be made 7 days prior JAMES V. CAMPBELL, 

to trial date. Assignment Commissioner. 



Copy to Attorney General Burch 

Y 

f 
October 27, 1969 

Wilbur D. Preston, Jr.» 2oq. 
Sun Life Building 
Charles Canter 
Baltimore, Maryland 21201 
Daar rloodeys 

In accordance with our talaphona conversation, I am sending 
you thG Kt̂ rpelraan papers together with Bob Sweeney's letter to 
raa so that you can advises Caa^ral Burch as to waat your Committee 
will bs likaly to say vith reference to hiss allayed conflict o£ 
interest. Also enclosed is copy of a letter of October 24 to r>h.z 
froa Lee Stuart Thomson raising tne question about tae attorney's 
lien and the obligation to strike an appearance. 

Sincerely, 

Eli Frank, Jr 
President 

EFjr/bC 
Enclosures 



COMMITTEE 

O K GRIEVANCES 

T H E B A L T I M O R E C O U N T Y 
B A R ASSOCIAT ION 
TOWSON, MD. 2 1 2 0 4 

October 24, 1969 

PLEASE REPLY TO: 

Lee Stuart Thomson 

414 Jefferson Bldg. 

Towson, Maryland 21204 

Eli Frank, Jr., Esq., President 
Maryland State Bar Association, Inc. 
905 Keyser Building 
Baltimore, Maryland 21202 

Dear Mr. Frank: 

Pursuant to our telephone conversation of yesterday, I am 
writing, with the authority of the Committee on Grievances of The 
Baltimore County Bar Association, to request the advice and assistance 
of the Maryland State Bar Association in regard to a problem which 
has presented itself to the Committee in at least three separate 
complaints which are presently pending before it. 

The question facing the Committee is essentially this: Where 
an attorney has accepted a case from a client, either on a contingent 
basis, a time basis or an agreed fee basis, and has entered suit on 
behalf of that client, is the attorney entitled upon being discharged 
by his 'client, to continue to maintain his appearance in the case in 
order to protect his fee if the same is on a contingent basis, or in 
order to insure the payment of his fee if the same is on a time basis 
or a fixed basis? 

Our Committee is of the opinion that under the law there is 
no question that the attorney involved is entitled to maintain his 
lien by keeping his file, however, we have been unable to discover a 
rule, statute or case touching upon the question presented to us. 
Furthermore, the Committee was of the opinion that the question presented 
was of general importance, and thus we felt it in the best interests 
of all concerned to seek the guidance of the State Bar Association 
rather than to make an arbitrary decision on our own or to submit the 
question to our local association. 

As I explained to you on the phone, the cases now pending before 
the Committee are all pending in Court, and thus the Committee feels 
that some fairly prompt decision must be made with regard to the complaints. 
Accordingly, it would be appreciated if we could hear from you at the 
earliest possible date. f\ $ 

n / 
Very, t r u l y y o u r s , - / 

A 

I ><':U\''\ 

Lee S t u a r t Thomson 
Chairman 

LST/vm 
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T H E A T T O R N E Y G E N E R A L 

I Z O O O N E C H A R L E S C E N T E R 

B A L T I M O R E . M D . 21201 

October 22, i960 

Eli Frank, Jr., Esq. 
President 
Maryland State Bar Association 
Keyser Building 
Baltimore, Maryland 21202 

Dear Eli: 

In accordance with our telephone conversation this 
afternoon, I am enclosing a copy of the Bill of Complaint 
of Elinor H. Kerpelman against the Attorney General, alleging 
conflicts of interest in his representation of the Board of 
Public Works, and our Answer thereto filed yesterday. You 
will note that the Attorney Genera,l's letter to the Governor 
is attached as Exhibit A to our Answer. 

Also enclosed are copies of the Worcester County 
\«jetlands Bill of Complaint and our Demurrer thereto, which 
gave rise to the Kerpelman allegation. 

If you should need any additional information, 
please get in touch with me. 

Sincerely, 

Robert P. Sweeney 
Deputy Attorney General 

RFS:imb 

Enclosures 



October 22, 1969 

111 Prank, Jr., Esq. 
President 
Maryland State Bar Association 
Keyser Building 
Baltimore, Maryland 21202 

Dear Elli 

IDra accordance with our telephone conversation this 
afternoon, I am enclosing a copy of the Bill of Complaint 
of Elinor H. Kerpelman against the Attorney General, alleging 
conflicts of interest in his representation of the Board of 
Public Works, and our Answer thereto filed yesterday. You 
will note that the Attorney General's letter to the Governor 
is attached as Exhibit A to our Answer. 

Also enclosed are copies of the Worcester County 
wetlands Bill of Complaint and our Demurrer thereto, which 
gave rise to the Kerpelman allegation. 

If you should need any additional information, 
please get in touch with me* 

Sincerely, 

Robert P. Sweeney 
Deputy Attorney General 

RFS:imb 

Enclosures 



October 21, \%9 

Honorable Marvin Mandel 
Governor of Maryland, 
Stat® House 
Annapolis, Maryland 

Dear Governor Monde J; 

Leonard J.Kerpefman, Esq. represents the complainant in 
a suit recently filed and now pending In the Circuit Court for Worcester 
County (Kerpelmon v . Monde!, et a l , Circuit Court for Worcester County! 
chancery ' 8 ? ^ , Wied Sepember 3<S, \%9) which seek* a reconveyance of 
the wetlands transferred by the Board of Public Works of Maryland to 
James B.CaineJnc. and Maryland Marine Properties,Inc. Because 
Article V , Sect. 3 of the Maryland Constitution requires that I represent 
agencies and departments of the State Government, the suit papers were 
forwarded to me and I hove fust mnt»md my appearance on behalf of the 
Board of Public Works of Maryland. The Bill of Complaint questions the 
authority of the Board of Public Works of Maryland to transfer wetlands 
property from public ownership to private ownership and alleges fraud and 
bad faith on the part of the members of the Board of Public Works, because 
of the purportedly inadequate consideration supporting the transfer. 

Mr.Kerpelman, by a separate suit now seeks to enjoin me 
from representing the Board of Public Works of Maryland in th® Worcester 
County litigation because of an alleged conflict of Interest involving a 
personal real estate Investment. I personally feel that the position of 
Mr.Kerpelman is scurrilous, is entirely unjustified and Is prompted by 
highly questionable motives. In order to satisfy the trial courts where the 
litigation is pending, as well m the citizens of Maryland that no 
impropriety or conflict whatsoever exists, I am requesting that you review 
the matter, jpvmtmt to your authority contained In Article 19 A of the 
Maryland Code, and advise whether In your opinion any conflict does exist. 



Honorable Marvin Monde I 
October 21,1969 
Page two 

Article 19 A , as amended by Chapter 402 ° f *"© Laws of 
Maryland of 1969, permits you as Governor (as, 1 understand no Board 
of Ethics has as y9t been appointed), to determine whether an agency head 
Is personally and substantially Involved as a State official in a judicial or 
other proceeding In which he has a "financial Interest" Is defined by 
Section 2 of the Art ic le. 

Since you are one of the defendants In the suit which Mr. 
Kerpelman has sought to enjoin me from participating i n . I t might be that 
If you were to make a determination as to any passible conflict on my part, 
Mr.Kerpelman in turn would make an unfounded and malicious charge that 
you too were guilty of a conflict because you were acting in a matter In 
which you yourself would have a personal Interest. Therefore, you might 
want to consider referring the matter to the Committee on Ethics of the 
Maryland State Bar Association for an advisory opinion which you could take 
into consideration In making your final determination under the provisions 
of Article 19 A . 

Along with nine other partners i have on Interest in 200 feet 
of ocean-front property In the northern part of Ocean City,Maryland, which 
property was conveyed to the partnership by deed dated March 15,1969, 
recorded among the land records of Worcester County on April 3 , 1969. We 
also purchased on January 9, 1969 an option on the adjacent parcel consisting 
of an additional 245 feet of ocean-front property. We have obtained a 
franchise from Holiday Inns of America and Intend to but Id a Holiday Inn 
faci l i ty on this property. We have obtained bids from several construction 
companies and anticipate commencement of construction in the near future 
with a target date for opening of April 15,1971. My capital share in this 
venture Is approximately 10.5% . I own no other real estate, either directly 
or indirectly, which fronts upon oceans, rivers, bays or other navigable bodies 
of water in Maryland and specifically hove no Interest in real property fronting 
upon Stnepatuxent Bay or Assowoman Say In Worcester County. 

It is my firm belief that the ocean-front property in which I have 
an Interest can in no way be affected by the outcome of M r . Kerpelman's suit 
respecting transfers of wetlands by the Board of Public Works of Maryland In the 
tidal bays in Worcester County. 

Under these circumstances I would ^mry much appreciate your 
reviewing this situation and advising me as soon as possible whether you f ind 
any conflict between my personal Investment and my representation of the 
Board of Public Works of Maryland In the lit igation In question. 



Honorable Marvin Monde) 
October 21,196? 
Page three 

t em enclosing for yoor const deration a copy of the 6111 of 
Complaint md Demurrer in the Worcester County stilt and of the SHI of 
Complaint and Answer In Mr.Kerpelman's stilt against me. 

Very truly yours. 

Francis B.Burch 
Attorney General 



October 2 1 , 1969 

Honorable Marvin Mandel 
Governor of Maryland, 
State House 
Annapolis, Maryland 

Dear Governor Mandel: 

Leonard J.Kerpelman, Esq. represents the complainant In 
a suit recently filed and now pending In the Circuit Court for Worcester 
County (Kerpelman v . Mandel, et of, Circuit Court for Worcester County, 
chancery *8934, filed September 30,1969) which seeks a reconveyance of 
the wetlands transferred by the Board of Public Works of Maryland to 
James B.Ca!ne,inc. and Maryland Marine Properties,Inc. Because 
Article V , Sect. 3 of the Maryland Constitution requires that I represent 
agencies and departments of the State Government, the suit papers were 
forwarded to me and I hove fust ent»md my appearance on behalf of the 
Board of Public Works of Maryland. The Bill of Complaint questions the 
authority of the Board of Public Works of Maryland to transfer wetlands 
property from public ownership to private ownership and alleges fraud and 
bad faith on the part of the members of the Board of Public Works, because 
of the purportedly inadequate consideration supporting the transfer. 

Mr.Kerpelman, by a separate suit now seeks to enjoin me 
from representing the Board of Public Works of Maryland in the Worcester 
County litigation because of an alleged conflict of Interest involving a 
personal real estate investment. 1 personally feel that the position of 
Mr.Kerpelman is scurrilous, is entirely unjustified and is prompted by 
highly questionable motives. In order to satisfy the trial courts where the 
litigation Is pending, as well as the citizens of Maryland that no 
impropriety or conflict whatsoever exists, 1 am requesting that you review 
Hie matter, pursuant to your authority contained In Article 19 A of the 
Maryland Code, and advise whether in your opinion any conflict does exist. 



Honorable Marvin Mandel 
October 21,1969 
Page two 

Article 19 A , as amended by Chapter 402 of the taws of 
Maryland of 1969, permits you as Governor (as, I understand no Board 
of Ethics has as yet been appointed), to determine whether an agency head 
is personally and substantially involved as a State official In a judicial or 
other proceeding In which he has a "financial Interest" Is defined by 
Section 2 of the Art ic le. 

Since you are one of the defendants In the suit which Mr. 
Kerpelman has sought to enjoin me from participating i n , i t might be that 
If you were to make a determination as to any possible conflict on my part, 
Mr.Kerpelman in turn would make an unfounded and malicious charge that 
you too were guilty of a conflict because you were acting in a matter in 
which you yourself would have a personal interest. Therefore, you might 
want to consider referring the matter to the Committee on Ethics of the 
Maryland State Bar Association for an advisory opinion which you could take 
into consideration In making your final determination under the provisions 
of Article 19 A . 

Along with nine other partners ( have an interest in 200 feet 
of ocean-front property In the northern part of Ocean City,Maryland, which 
property was com/eyed to the partnership by deed dated March 15,1969, 
recorded among the land records of Worcester County on April 3, 1969. We 
also purchased on January 9, 1969 an option on the adjacent parcel consisting 
of an additional 245 feet of ocean-front property. We have obtained a 
franchise from Holiday Inns of America and Intend to build a Holiday Inn 
facil i ty on this property. We have obtained bids from several construction 
companies and anticipate commencement of construction In the near future 
with a target date for opening of April 15,1971. My capital share in this 
venture is approximately 10.5% . 1 own no other real estate, either directly 
or indirectly, which fronts upon oceans, rivers, bays or other navigable bodies 
of water in Maryland and specifically have no Interest in real property fronting 
upon Sinepatuxent Bay or Assowoman Bay in Worcester County. 

It is my firm belief that the ocean-front property in which I have 
an interest can In no way be affected by the outcome of Mr.Kerpelman's suit 
respecting transfers of wetlands by the Board of Public Works of Maryland In the 
tidal bays In Worcester County. 

Under these circumstances I would very much appreciate your 
reviewing this situation and advising me as soon as possible whether you f ind 
any conflict between my personal investment and my representation of the 
Board of Public Works of Maryland in the lit igation in question. 



Honorable Marvin Mandfel 
October 21,1969 
Page three 

I am enclosing for your consideration a copy of the Bill of 
Complaint and Demurrer !n the Worcester County suit and of the Bill of 
Complaint and Answer In Mr.Kerpelman's suit against me. 

Very truly yours, 

Francis B.Burch 
Attorney General 
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ORDER TO RECORD JUDGMENT 

DISTRICT COURT OF MARYLAND FOR BALTIMORE CITY 

TO CHIEF CONSTABLE OF THIS COURT: 
» 

Please record the following described judgment; , *. 

Date of order ^ . s ^ . , . ^ :^..~~k 

Case No % 3 f c » - . . . ! > . QQ^ 

Date of Judgment .^.°.sa...<^...\c?XX'k * . Judgment as given subject to a' rjf 

Nature of Judgment ....^.••^..^JfcjfcS total c 

Amount of Judgment . . jS -d^ .S? Costs \Sk* i5° 

Attorney's Fee rTTrrrrTTT. 

Judgment against ^ \ \ .^ .^ .^ . . . . ! \5 . . , . . . .^^ .^X.^«^X^c\ t f t^ . 
Niime 

Address 

Judgment in favor of .?S3mt1hKHS».....TCt . X ^ ^ . . * ^ . ! ^ ^ . ^ 
Name \ 

Address 

S E L . . . £ £ .:... .>^:..v?:,)..^ 
aintiff or Plaintiff's Attorney Address 

I hereby certify that the above judgment was recorded in the District Court of Maryland for Balti­

more City on Z$.ftQ)l.fflZ-. in Recorded Index W f f ' £ l p ' t $ > . v F o l i o *&&• , recording 
costs $ paid by plaintiff. ** ** 

Chief Constable y^/j^^^L^^^ "^S* ^ ^ 

N. B. This order must be filed in duplicate by the plaintiff or his attorney. (r /f 
DC 1-7 



January 22, 1973 

Mr. Andrew Heubeck, Jr. 
Secretary 
Board of Public Works 
State Treasury Building 
Annapolis, Maryland 21404 

Re: Kerpelman v. Board of Public Works 
Court of Appeals of Maryland, Sept. Term, 1970 - No. 

Dear Mr. Heubeck: 

This is to advise you that we have finally been 
successful in collecting the amount of $82.56 representing 
the printing costs of the Board of Public Works in accordance 
with the Mandate of the Court of Appeals of Maryland in the 
above captioned case. 

Because of the peculiar manner in which the check 
was made out by Mr. Kerpelman, and because it included costs 
incurred by the State Law Department in filing a statement of 
claim in the District Court of Maryland, Mr. Kerpelman's check 
was deposited by the Law Department to the credit of the 
Treasurer of the State of Maryland to General Fund Revenue. 

Since the Board of Public Works paid for printing 
the brief during the prior fiscal year there is no need to 
have the Treasurer's Office transfer the funds from the Law 
Department records to the Board of Public Works. 

Please use this information for the Board of 
Public Works' agenda to note the close of the case. 

Very truly yours, 

JFO/bw 

Jon F. Oster 
Assistant Attorney General 



November 28, 1972 

Mrs. Elinor H. Kerpelman 
2403 W. Rogers Avenue 
Baltimore, Maryland 21209 

Re: Board of Public Works of Maryland v. Elinor 
H. Kerpelman, District Court of Md. 14708 A 

Dear Mrs. Kerpelman: 

There is now recorded as a judgment against 
you in the District Court of Maryland damages in the amount 
of $82.56 and costs of $9.00 arising out of your failure 
to pay the printing costs to the Board of Public Works in 
accordance with the Mandate of the Court of Appeals of 
Maryland in the case of Elinor H. Kerpelman v. Board of 
Public Works of Maryland et al.. No. 3^» Sept. Term 1970 
in the 'Court of "Appeals of Maryland. 

I have been instructed by the Board of Public 
Works that these costs must be collected and I will appreci­
ate your check as soon as possible. I regret that if you 
refuse to cooperate I will have to take other measures 
which will be costly and time consuming to you, however, I 
am sure you understand that I have no option in this matter. 

Sincerely yours, 

JPO/bw 

Jon P. Oster 
Assistant Attorney General 



July 14,1972 

Mr. Lee Allison 
Constable 
District Court of Maryland 
for Baltimore City 
People's Court Building 
Payette & Gay Streets 
Baltimore, Maryland 21202 

Re: Board of Public Works v. Elinor H. Kerpelman 
No. 14708-72 

Dear Mr. Allison: 

I enclose State Law Department check No. 7407 
in the amount of $4.00 to reissue the summons in the above 
captioned case. Frankly, I am at a loss to understand 
your inability to contact the Defendant who is listed in 
the telephone book and whose husband is a well-known 
attorney. I might add that this case was instituted at 
the instance of the Board of Public Works of Maryland 
which consists of the Governor, the State Comptroller and 
the State Treasurer. In view of the fact that this suit 
has been requested by the highest governing officials of 
this state I would suggest that you contact me personally 
by telephone if you are still unable to serve the Defendant. 
I have advised Mr. Kerpelman of the suit; he might be willing 
to accept service for his wife. 

Very truly yours, 

JPO/bw 
enc. 

Jon P. Oster 
Assistant Attorney General 
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WSf District Court of Maryland For Baltimore City 
PEOPLES COURT BUILDING, FAYETTE & GAY STREETS, 21202 

Always Refer to this Case by 

Case No. A 
WRIT OF SUMMONS 

TO THE DEFENDANT SERVED HEREWITH: YOU ARE HEREWITH SUMMONED TO APPEAR 

FOR TRIAL ON before the 
Administrative Judge of the District Court of Maryland for Baltimore City, in the suit instituted against 
you as shown below. 
IMPORTANT NOTICE: If you intend to contest this case you must notify the court in writing within 
fourteen days of the service of this summons, otherwise judgment may be entered against you. 

(The form attached below may be used for this purpose.) 

To addressee's postal agent: If you signed the postal receipt for 
this summons and cannot deliver it or make its contenta known 
to the defendant in time for the defendant to appear as directed, 
please advise the Court at once in writing, giving reasons. By_ 

STATEMENT OF CLAIM FOR SUMMARY JUDGMENT 
(i) BOARD OF PUBLIC WORKS OF MARYLAND m ELINOR H. KERPELMAN 

(?,) 

(3) 

(4) 

S^jtte 

First 

First 

First 

Of f i c ^ B u i l d l n g L"*Name 

Address (please use zip code) 

Middle Last Name 

Address (please use zip code) 

Middle Last Name 

Address (please use zip code) 

Middle Last Name 

First Middle Last Name 

2403 W. Rogers Ave. - 21209 
Address (please use zip code) 

(2)-
First Middle Last Name 

Address (please use zip code) 

SUES (3)-
Middle Last Name 

Address (please use zip code) 

(4)-
First Last Name 

Address (please use zip code) 
Plaintiff (s). 

Address (please use zip code) 
Defendant(s). 

Mr. Clerk: Please docket this case in an action of_ contract 
I The particulars of the case *r* that pursuant to a Mandate of the Court of Appeals 
1 of Maryland, Number 3^4 of the September Term of 1970, a copy of which 
ft . , ' 

* is attached hereto as the Plaintiff's Exhibit No. 1- the Defendant, 
»w •——— ' — ™ — " — " ' 

e 

s Elinor H. Kerpelman, was ordered to pay the printing costs of the 
ft 

: Plaintiff,, Board of Public Works, in the amount of $82.56, resulting 

p 

L 

E 

A 

S 

E 

P 

R 

I 

N 

T 

J from an appeal to said court entitled Elinor H. Kerpelman v. Board of 
•3 Public Works of Maryland, and as of this time the said costs have not 
g ' ..'.....' —-..' .'.'.'...'.--..- ' ' ' ' - i ' .. 11 —. '. — ' _. . • — —— — ' 

I been paid, 

1 
1 

and the Plaintiff claims $_82_156 dollars, with interest from May 1 2 , 1 9 7 1 , 
(Here insert exact amount sought to be recovered) 

l400 One South Calvert Bldg. - 21202 
Francis B. Burch, Attorae^riffQen&amk. Attorney's Address. 

Phone No., 3 8 3 - 3 7 3 7 
Jon F. Oster, Ass't Atty General 

(Be sure to send this form to the Court if you dispute this claim) 

Case No. A District Court of Maryland for Baltimore City. 

vs 

I intend to be present at the trial of this case and demand proof of the plaintiff's claim. 

Defendant Attorney for defendant 

Address Address 

FORM DC 1-1 

Phone No. 
(OVKR) 
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PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

The Plaintiff moves for summary judgment on the ground that the defendant has no defense to the Plain­
tiff's claim, and that there is no genuine dispute between the parties as to any material fact, and that the 
Plaintiff is entitled to judgment as a matter of law. 

BY: •. 
Attorney for Plaintiff 

AFFIDAVIT IN SUPPORT OF SUMMARY JUDGMENT 

DISTRICT COURT OF MARYLAND FOR BALTIMORE CITY, SCT. 

I HEREBY CERTIFY that, on this day of J u n e , 19 72 , before me, the subscriber, 

a Notary Public of the State of Maryland, personally appeared J o n F . O s t e r , A s s ' t A t t y G e n e r a l 
(Name of Affiant) 

l400 One S. Calvert Building 
(Address of Affiant) 

forth, made oath in due form of Law that he is, sa«5®lXifitfS}qBa#, a t t o r n e y f o r t h e P l a i n t i f f 

., who being competent to testify to the matters hereinafter set 

(Here insert capacity, and relationship of the affiant to the Plaintiff, in regard to the transaction in suit) 

And makes oath that the defendant.... herein is JpsHHpCnot in the military service as defined in the Soldier's and 
Sailor's Civil Relief Act of the United States, and he further made oath on personal knowledge, that there is 
justly due and owing by the Defendant to the Plaintiff in the within case the sum of ..?3-.Snt.y,~tyfO...Dollars 

GKHSBS and...Fif.ty.r.SlX cents ( $ 8 2 . 5 6 ), with interest from ( May 1 2 , 1 9 7 1 ),over 
and above all discounts and without deductions or set-off, under the following facts and circumstances, to wit: 

(1) That the Plaintiff sold goods, advanced monies, did work or provided services to or for the 
Defendant, as fully set forth in the itemized statement, promissory note or other written obligation, 
attached hereto, which remains unpaid. 

(Name of Repair Man) (Address of Repair Man) 

That the said damages were occasioned under the facts and circumstances more fully set forth in the 
Statement of Claim herein. 

(3) That the Plaintiff's claim is based on the following facts: 
A Mandate of the Court of Appeals to pay Plaintiff's printing costs 
in the amount of $82.56. 

(Attach additional page for further particulars and details, if necessary.) 

» # T N E S S ,MY IJAND D NOTARIAL SEAL 

NOTARIAL 
SEAL 

1 F TofLina &mft3 21207 

(Adcffia&y l , i y 7 ^ 
My Commission expires on 
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No. 5^4 , September Term, 197 * 

Elinor H. Ker 

\r. 

:}elm;;n 

Boar f Public W Oi PU Ivor-is 
of Maryland, et al, 

Appeal troxz the Circuit Court for 
\iOTcenter County. 

Filed: Cetohor bo, 1970. 
October 30, 1'JTC: Motion to dismiss 
aiypeal filed by James B. Caine, Inc., 
one of u-neilees. 

Hovacoer l>-70: Motion t o dismiss 
gr.:nt;:d and tnit appeal dismissed. 

April 12, l;/jM; order oi* August 31, 
1970., cffirmed, the appellant to pay 
the costs. Opinion by Barnes, J. 

S T A T E M E N T OF COSTS: 

In Circuit Court: 

Record $ 2 5 - 0 0 
Stenographer s Costs 

In Court of Appeals: 

Filing Record on Appeal . . . j £ 0 , 0 0 
Printing Brief for Appellant HOx SUPPLIED 
Reply Brief 
Portion of Record Extract — Appellant 
Appearance Fee — Appellant 1 0 . 0 0 

P r i n t i n g B r i e f f o r A-upel lee (Md. Mar ine P r o p e r t i e s ) 2 1 2 . 1 9 
Printing "Brief for Appellee .(f*J... ci ' I u b l i e - s t o r k s > • • , 2 . 5 6 
Portion of Record Extract — Appellee *, . . 
Appearance Fee — Appellee /.£\ 2 0 . 0 0 

STATE OF MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 

Court of Appeals. 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 

the seal of the Court of Appeals, this twelfth 

day of f / j ! v _ A. D. 19fit Mcy 

ri *?• 

Clerk of the Court of Appeals of Maryland. 

Costs shown on this Mandate are to he settled between counsel and N O T T H R O U G H T H I S O F F I C E 



BOARD OF PUBLIC WORKS OP : IN THE 
MARYLAND 

DISTRICT COURT 
Plaintiff : 

OF MARYLAND 
v. 

: FOR . 
ELINOR H. KERPELMAN 

BALTIMORE CITY 
Defendant : 

No. 14708 

O R D E R 

Upon the foregoing Motion and Affidavit, it is this 

/ z - ^ day of September, 1972 

ORDERED by the Court that Robert L. Zouck, Jr., is 

authorized to execute service of the original summons and 

Statement of Claim for Summary Judgment in this case upon the 

Defendant, Elinor H. Kerpelman, at any place within the State 

of Maryland where the said Elinor H. Kerpelman may be found, with 

the same power and duty to execute said process as the Sheriff 

of Baltimore City. Robert L. Zouck, Jr., shall make return to 

this Court promptly after service, but in any event, not later 

than \cX \©\"y^ , the return day thereof, by filing an 

affidavit pursuant to Maryland Rule 116 c. The Clerk shall 

furnish to Robert L. Zouck, Jr., a copy of the writ of summons 

to be served in accordance with this order. 

X. Paul Mason, 1 

Judge 



BOARD OF PUBLIC WORKS OF : IN THE 
MARYLAND 

: DISTRICT COURT 
Plaintiff 

: OF MARYLAND 
v. 

FOR 
ELINOR H. KERPELMAN 

BALTIMORE CITY 
Defendant 

: No. 14708 

MOTION FOR APPOINTMENT OF PRIVATE PERSON TO 
SERVE PROCESS 

Board of Public Works of Maryland, Plaintiff, by 

Francis B. Burch, Attorney General of the State of Maryland, and 

\;John F. Oster, Assistant Attorney General, its attorneys, move 

;: for an order, pursuant to Maryland Rule ll6a, appointing a private 
i i 

Hperson to execute service of process upon the Defendant, Elinor 

H. Kerpelman. The grounds of the motion are as follows: 

1. On June 2, 1972, the Plaintiff filed this action 

against the Defendant, Elinor H. Kerpelman, claiming $82.56, 

pursuant to a mandate of the Court of Appeals of Maryland, Number 

364 of the September Term of 1970. The Defendant, Elinor H. 

Kerpelman, was ordered to pay printing costs of the Plaintiff, 

Board of Public Works, in the amount of $82.56 resulting from an 

M appeal to said court, entitled Elinor H. Kerpelman v. Board of 

\\ Public Works of Maryland, and as of this time the costs have not 

v been paid. 

2. The Sheriff of Baltimore City has made repeated 

but unsuccessful efforts to serve original process upon the 

Defendant, Elinor H. Kerpelman. 

3. The Plaintiff believes that a private person may 

succeed in executing service of process upon the said Defendant, 



'Elinor H. Kerpelman, and desires to engage for that purpose the 

•services of Robert L. Zouck, Jr., who is a competent private 

;person, over 21 years of age, and is not a party to this action. 

Francis B. Burch 
Attorney General 

Jon F. Oster 
Assistant Attorney General 
One South Calvert Building 
Baltimore, Maryland 21202 
383-3737 
Attorneys for Plaintiff 

jj I HEREBY CERTIFY that a copy of the foregoing 
i I 

Motion for Appointment of Private Person to Serve Process and 

Affidavit attached thereto was mailed this day of 

• : September, 1972, to Elinor H. Kerpelman, Defendant, 2403 West 

Rogers Avenue, Baltimore, Maryland 21209. 

Jon F. Oster 

-2-



STATE OP MARYLAND) 

) to wit: 

CITY OF BALTIMORE) 

I, JON P. OSTER, make oath that the following facts 

are true to the best of my knowledge, information and belief: 

1. That pursuant to a mandate of the Court of 

Appeals of Maryland, Number 364 of the September Term of 1970, 

a copy of which is attached hereto, the Defendant, Elinor H. 

Kerpelman, was ordered to pay the printing costs of the Plaintiff, 

Board of Public Works, in the amount of $82.56, resulting from an 

appeal to said court entitled Elinor H. Kerpelman v. Board of 

Public Works of Maryland, and as of this time the said costs have 

not been paid. 

2. That the Sheriff of Baltimore City has made 

repeated but unsuccessful efforts to serve original process 

upon the Defendant, Elinor H. Kerpelman; copy of the return 

cards enclosed. 

3« That the Plaintiff believes that a private person 

may succeed in executing service of process upon the said De­

fendant, Elinor H. Kerpelman, and desires to engage for that 

purpose the services of Robert L. Zouck, Jr., who is a competent 

private person, over the age of 21 years of age, and is not a j 

party to this action. j 

I HEREBY CERTIFY that the foregoing statements made i 

by me are true and correct to the best of my knowledge, informa­

tion, and belief. l 

Jon F. Oster , 

Subscribed and sworn to before me this day of 

September, 1972. ; 

KatheFine D. Hudlin < 
Notary Public 

My Commission Expires: 
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No. J ' ' ^ , Sep tember Terns , 1 9 7 -

K l i n o r I:. Korr:-elr>:n 

v . 

Board of Public V.'or! 
aryl'.nd et al. OX i i c i j 

/ r e p e a l frou: t h e C i r c u i t C o u r t f o r 
w c r e o - t e r Coun ty . 

F i l e d : • O c t o b e r 2 . : , 1 9 7 0 . 
O c t o b e r 3 0 , i > 7 0 : M o t i o n t o d i o u i o s 

a p p e a l f i l e d by Janes 3 . C a i n e , I n c . , 
one of . • - -•oei lccs . 

K o v ^ . o e r 1C, 1>70 : M o t i o n t o J i s n i s ^ 
g r . ntc-d 2nd t r u t a p p e a l c i i c n i c a c d . 

A p r i l l i ? , l i / f l : O r d e r o f A ague t 3 1 , 
1^70, e f f i r r a c i , t h e a p p e l l a n t t o p^y 
t h e c o s t s * O p i n i o n by B a r n e s , J . 

S T A T E M E N T O F COSTS: 

In Circuit Court: 

Record 
Stenographer's Costs 

c n ^ r-. 

I n Court of Appeals: 

Filing Record on Appeal \ 2 0 . 0 0 
Printing Brief for Appellant . 2-JG^ SUPPLIED 
Reply Brief 
Portion of Record Extract — Appellant 
Appearance Fee — Appellant 1 0 . 0 0 

T>r,-( • , . , - • ft -, V " ! --•-> f *'r Mci. 2:."rinc ? r o p ^ r t i c s ) 2 1 2 . 1 9 
Printing Brief for Apne'ufe .;' , \ . c-i •• ucl"« c •'." *r i^ \ 
Portion of Record Extract — Aj^pcJIcc 
Appearance Fee — Appellee /._-.'•. . 

« * » 
* * « 20.CO 

STATE OP MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said 

Court of Appeals, 

In testimony whereof, I have hereunto set my hand as Clerk and affixed 

the seal of tin- Court of Appeals, this f- . 'Olfth 
day of i - -y A.D.19llm 

Clerk of the Court of Appeals of Maryland. 

Costs shown on this Mandate are to !»:? settled between emmud :>nd N O T T H R O U C I I T H I S O F F I C E 



NON-EST-ONE DEI-END ANT 

DISTRICT COURT OF MARYLAND TOR BALTIMORE CITY 

No / .'A >..:L.:...> > 
&.CM.&.&. L£...^:3..LLL..JVLKks c ̂ n^y^* * a 

vs. • 7 -. J 3 .. v ^ _ 

E.L.LL.L& ti..:.JilRf.LU)idJy "-
This office has been unable to summon the defendant in this case. 

Therefore, the case will not come up for trial on the date originally 
assigned. If you decide to carry the case further, it will be necessary 
for you to order a reissue of summons for the defendant, giving full 
particulars as to where he may be served. The charge for each reissue 
is $4.00 for each defendant. 

Failure to order reissue within one year from return date results 
in dismissal of the case. 

A ' ^ t W " J. JEROME BUTLER, Chief Constable. 

,. r. ,-, /. /By...J.i'.L.4iL.^..e.> 
DC i-23 i^C-l^L .,U- Co-^Ucf Constable. 

NON-EST-ON8 DEFENDANT 

DISTRICT COURT OF MARYLAND FOR BALTIMORE CITY 

/^^.i^dAJu^J^A.M^y^Zi^^ date - / ^ x / . ...^-^. 
This office has been unable to summon the defendant in this case. 

Therefore, the case will not come up for trial on the date originally 
assigned. If you decide to carry the case further, it will be necessary 
for you to order a reissue of summons for the defendant, giving full 
particulars as to where he may be served. The charge for each reissue 
is $4.00 for each defendant. 

Failure to order reissue within one year from return date results 
in dismissal of the case. 

...,^-t. • - J. JEROME BUTLER; Chief Cong&bie. 

DC 1—23 

T ' 

Constable. 
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STATE OF MARYLAND 
to wit: '• 

CITY OP BALTIMORE 

I, ROBERT L. ZOUCKj, JR., make oath of the following facts: 

(1) That purusant to an order of the District Court 

of Baltimore City,, I, Robert L. Zouck, Jr., being over 21 \ 

years of age, was appointed as a private person, to serve 

process on Elinor H. Kerpelman, in the case entitled Board ; 

of Public Works v. Elinor H. Kerpelman, and numbered 14708 

in the District Court of Baltimore City. • 

(2) That on the 25th of September, 1972, at 8:25 P.M. 

I executed process on Elinor H. Kerpelman, who accepted the 

same, at her home, 24-03 West Rogers Avenue, Baltimore, 

Maryland 21209. ; 

I HEREBY CERTIFY that the foregoing statements made by 

me are true and correct to the best of my knowledge, information 

and belief. j. 

Robert L̂  Zouck, Jr. . 

Subscribed and sworn to before me this day 

of September, 1972. 

Katherine D. Hudlin • 
Notary Public 

My Commission Expires: 



On the 25th day of September, 1972 at 8:25 P.M. 

I arrived at the home of Elinor H. Kerpelman. When she 

came to the door I explained that I was there to serve her 

with process from the District Court of Baltimore City 

resulting from the case of Board of Public Works v. Elinor 

H. Kerpelman. Mrs. Kerpelman accepted process but after 

conference with her husband he was heard to exclaim, "If 

that young man if from the Attorney General's Office 

tell him that I'll be seeing him in the newspapers." Mrs. 

Kerpelman then accepted process. 


